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ACCOMPLICE. See Crimmat Law, 3—7. 
ACCOUNT, 


1. Open account.—An open account, within the meaning of the statute 
of limitations (Code, § 3229), is one in which some term of the 
contract is left open and undetermined by the parties; or where 
there are current dealings between them, and the account is kept 
open because of contemplated future dealings; but, when goods 
and merehandise are sold at specified prices, or aggregating a 
specified sum, the claim is not on its facean open account. Battle 
?. Re id, 149. ° 

2. Setllement of partie rsh ip accounts; when barred.—When a partner- 
ship has been dissolved, and neither partner has taken any steps 
to bring about a settlement for more than six years after the last 
known partnership transaction, the right to have an account and 
settlement of the partnership dealings is barred. Brewer v. 
Browne, 210, 


ACTION. 


l. Against justice of the peace; when action lies.—A justice of the peace 
is within the general principle which holds a judicial officer, when 
acting in his official capacity, not liable to a civil action for dam- 
ages at the suit of the aggrieved party ; and when such an action 
is brought against him, the question for decision is not whether 
his acts were lawtui, but whether he had jurisdiction of the person 
and of the subject-matter. JTeard v. Harris, 44. 

2. Same.—Where a person complains, on oath, before a justice of the 
peace, “that A. B. has threatened and laid hands of violence on 
him, and that he fears and does believe that the said A. B. will 
kill him, from the fact that his life was already endangered from a 
wound inflicted by the said A. B,;’’ whether this be construed to 
charge an assault and battery, or to show a necessity for proceed- 
ings to keep the peace, it gives the justice jurisdiction of the sub- 
ject-matter, and authorizes him to issue his warrant for the arrest 
of the person complained of; and the warrant having been exe- 
cuted, and the defendant brought before him, it is his duty to in- 
vestigate the charge; and if in his judgment, from the evidence 
adduced, there is reason to fear that the defendant will commit an 
offense on the person complaining, to require him to find sureties 
to keep the peace, and to commit him to jail until such sureties 
are given; and his jurisdiction thus appearing on the face of the 
proceedings, defects in the mittimus are mere irregularities, and 
cannot subject him to a civil action for damages after the defendant 
has obtained his discharge on habeas corpus. Ib. 43. 

Against municipal corporations: when action lies on account of per- 
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4. 


5. 


6. 


‘. 


8. Trespasses by cattle running at large ; 


sonal injuries —When the duty of keeping its streets in repair is 
specially enjoined by its charter upon a municipal corporation, an 
action for damages lies against the corporation in favor of a person 
who suffers injury from the negtigent performance of this duty, 
City of Selma v. Pe rkins, 145. 


Splitting entire cause of action; conelusiveness of former judgment. 


A misrepresentation by the purchaser of a horse, as to the balance 
due on a promissory note transferred by him to the seller in part 
payment of the price, is a single and entire cause of action; and 
the seller having brougut suit against him. before a justice of the 
peace, on account of such misrepresentation, the judgment ren- 
dered by the justice, against the plaintiff, is a bar to a subsequent 
action on account of the misrepresentation, claiming that in fact 
nothing was due on the note when it was so assigned. Berringer 
v. Payne, 154. 
Witness certificate a cause of action.—A witness certificate signed 
and issued by the clerk of the Cireuit Court, being an act done in 
the performance of an official duty imposed by statute, is a prima 
facie cause of action in favor of the witness against the party to 
whom he has rendered the service of attendance upon the court; 
and the witness can maintain an action thereon immediately after 
it is signed and issued. Burns v. Howard, 352. 


Writing construed, and held nudum pactum.—A writing in these 


words, ‘‘ Be it none all men by these presents that 1, B. R., do 
sertify that I give the girle Mary R. the sum of $500 at my death, 
able onely alter my death to the said Mary R. onela to the said 
Mors R., and I hereby forwarne erry persones or person for traden 
for said note pable after my death, this the (1) firste of february the 
1873 ;’’ signed by the maker, but without attesting witnesses, and 
delivered to the said Mary R.,—is neither a promissory note, nor 
a testamentary paper, but is merely nudum pactum; and will not 
support an action, unless shown to be founded on a valuable con- 
sideration. Rice’s Adm’r v. Rice, 216. 


Legacy: when action les to rocover.—Under the present statute 


(Code, § 2634), which is an affirmation ofthe common law, not 
action at law can be maintained for the recovery of a legacy, except 
on proof that the executor has assented to it; until such assene 
the legatee must resort to a court of equity. Bonner v. Young, 35, 
‘ liability of owner for damages. 
at common law, and by general statutes. —At common law, the owner 
of cattle was required to keep them confined on his own land, and 
was liable to an action for damages if they escaped and trespassed 
on the lands of another; but this rule of the common law is not of 
force with us, being inconsistent with the general statutes rela- 
ting to estrays, inclosures, and trespasses by eattle, which, in 
effect, treat uninclosed lands as common pasture, and require the 
owner or occupier of lands, seeking to avoid trespasses by cattle 
running at large, to inclose against them. Joiner v. Winston, 189. 


9. Revivor of action by executor or administrator.—When an executor 


brings an action of ejectment, or statutory action in the nature of 
ejectment, founded on a legal title which was in his testator, and 
dies, resigns, or is removed pending the suit, the action may be 
revived and prosecuted in the name of his successor in the admin- 
istration (Code, § 2622); but, when the action is founded on a title 
which was never in the testator, and which is vested by deed in 
the executor as trustee, the title does not pass to his successor in 
the administration, and the action can not be revived. Wells v. 
Elliott, 183. 

















INDEX. 605 


ACTION ON THE CASE. 


1. Foroverflowing lands ; when exemplary damages may be recovered.—In 
an action on the case for overflowing plaintiff’s lands by digging 
ditches on the adjoining lands of the defendant, of higher eleva- 
tion, and thereby turning the flow of water from its natural course, 
exemplary damages may be recovered, if malice or wantonness on 
the part of the defendant is shown. Hughes v. Anderson, 280. 

2. Same; statute of limitations of one year; injuries sustained after com- 
mencement of suit not recoverable.—The limitation of an action for 
damages for overflowing lands, is one year, and there can be no 
recovery for injuries sustained after the commencement of the 
suit; but in estimating the damages accruing within the twelve 
months, and in separating them from those suffered before that 
time, much latitude and discretion are allowed to juries. Jb. 280. 

3 Sic utere tuo, ut alienuin non ledas; qualification of the maxim.—While, 
asarule, every one must so enjoy his own property as not -to 
offend his neighbor’s equal right to enjoy his own unmolested, 
this rule can not be enforced in its strict letter, without impeding 
rightful progress, and without hindering industrial enterprise ; and 
hence, minor individual interest is sometimes made to yield to a 
greater and paramount good. Jb. 280. 

4. Rights of propric tors of supe rior and ingerior he ritages as to flow of 
water.—The proprietor of a superior heritage can not, by artificial 
means, cause water to flow on the inferior, which had before that 
time flowed in a different direction ; nor can the owner of an inferior 
heritage, by dam or levee, obstruct the natural flow of water so as 
to cause it to recede, or stand on the superior. Ih. 280. 

5. Same.—The owner of lands has a right to drain them by artificial 
ditches, although thereby the water is precipitated more rapidly, 
and in greater volume on the lands of an adjacent pro; rietor below, 
provided he does not thereby cause water to flow on the lands of 
such adjacent proprietor, which, in the absence of the ditches, 
would have flowed in a different direction, and provided he acts 
with a prudent regard for the welfare of his neighbor. This, how- 
ever, must be weighed and decided by the jury, under instructions 
from the court, with a proper reference to the value and necessity 
of the improvement to the superior heitage, contrasted with the 
injury done thereby to the inferior. Jb. 2890. 


ADVANCES TO MAKE CROP. 


1. Statute (Code, §§ 3286-8), construed strictly.—The statute providing 
for a lien for advances to make crops, and a remedy for the en- 
forcement thereof (Code of 1876, §§ 3286-8), introduces a new 
right, and confers a new and extraordinary remedy, and must be 
strictly construed. To obtain the benefit of its provisions, the case 
made must meet all of its substantial requiremertts. Schuessler 
v. Gains & Nichols, 556. 

2. Same; what the ** written note or obligation”? should contain.—In the 
‘written note or obligation ’’ required by the statute to be given 
by the party obtaining the advances, the second clause, declara- 
tory of the purpose for which the advances were obtained ete., 
should be as broad and comprehensive in its terms as is the first or 
reciting clause; but it need not contain words not found in the 
statute, as the words, *‘ team, provisions and farming implements”’ 
cover everything, for the advance of which the statute gives a 
lien. Th. 556, 

3. Sume; when note fatally defective-—A note given for advances to 
make a crop, the first or reciting clause of which states that the 
amount for which the note was given, was advanced to the maker 
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of the note in “ provisions and one bay horse,’’ and the second 
clause of which, declaratory of the purpose for which the advances 
were obtained, contains only the word ‘* provisions,’’ in deserib- 
ing the articles which the maker would be unable to procure with- 
out such advances, is fatally defective as a lien on the maker’s 
crop. Th. 556. 


ADVERSE POSSESSION 


1. By purchaser; begins when; title acquired by.—A purchaser of land 
under an executory contract, who is let into possession without a 
deed, becomes an adverse holder so soon as he pays the purchase- 
money; and if his possession continues uninterrupted for ten 
years, he may maintain or defeat an action gf ejectment on it. 
Tillman v. Spann, 102. 

Title acquired by.—Possession by a plaintiff in ejectment, and by 
those under whom he claims, which has been open, notorious, 
adverse, and accompanied with uninterrupted claim of ownership 
for ten years or more, is suflicient to maintain the action as against 
any outstanding title, whether the defendant connects himself 
with it or not, and without regard to color of title. Wilson vr. 
Glenn, 383. 

3. Abandonment of posse ssion: whether animo revertendi. a question for 
the jury.—Where the possession Of the premises is abandoned by 
either party, the question as to whether they are lef- animo rever- 
tendi, is one for the consideration of the jury; but, whether sucha 
question arises in the case, is for the court to determine. Jh. 382, 

. Claim for improve ments, under Suge stion of.—A mere naked tres- 
passer can not claim the benefit of the statute (Code, §§ 2051-2), 
allowing the defendant the benefit of the value of permanent im- 
provements on a suggestion of three vears adverse possession ; the 
statute is applicable only when there is an occupancy in good 
faith under color or claim of title. Railroad Co. ete. v. Jones, 48. 


oe 


AGENCY. 

1. Contract of agent; when binding on principal.—A person who deals 
with an agent, with knowledge of the agency, must, at his peril, 
ascertain the extent of the agent’s authority. Cummins v. Bea- 
mont, 204. , 

2. Saine; purchase from agent having limited power fo s¢ 11.—U nder a 
contract of agency for the sale of pianos and organs, it was 
required that all orders for the sale of instruments should be made 
by the agent, and that all instruments sold by him should be 
shipped directly by the principal,fand the agent had possession of 
a piano under a special contract of bailment; he/d, that a pur- 
chaser ef the piano, having knowledge of the agency, was 
chargeable with notice of its terms, and acquired no title as against 
the principal, although he paid the agreed price to the agent. Ib. 
204. 


3. Transactions between agent and third person having knowledge of 
agency.—When an agent-has money belonging to his principal. 
with power to lend it out, or to use it for the benefit of his princi- 
pal in the purchase of supplies; and he lends it to a person who 
has knowledge of the agency, and of the ownership of the money ; 
the borrower can not allow the agent, in payment of the loan, to 
purchase supplies for his own consumption; and if he does so, he 
is chargeable as a trustee in invitum, and liable to an action for 
money had and received at the suit of the principal. Childers v. 
Bowen & Walthall, 221. 
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4. Contracts of agent; when binding on principal.—A person dealing 
with an agent is bound, at his peril, to ascertain the extent of the 
agent’s real authority; yet the agent’s authority may be inferred 
from his previous employment in similar transactions known to 
the party dealing with him, or from the principal’s subsequent 
acquiescence deliberately made with knowledge of the facts ; and 
when a direct benefit accrues to the principal from the unauthor- 
ized act, his failure to express his dissent may amount to a ratifi- 
eation. Clark v. Taylor & Co., 458. 

Ratification or disavowal of agent's dct.—A person can not disavow 
or ratify an act or transaction of which he has no knowledge ; 
and when it is proposed to hold the principal liable for the unau- 
thorized act of his agent, on the ground that he did not disavow 
it, it must be shown that he had knowledge of it.—Jb. 433. 

Ratification of agent’s unauthorized act.—An agent having made, 
without authority, an exchange of a mule belonging to his prin- 
cipal for a horse, a claim and assertion by the principal of right 
and title to the horse, with knowledge of the facts, is a ratification 
of the unauthorized exchange; and such fatification, made with 
knowledge of the facts, is irrevocable. Jones v. Atkinson, 167. 

Evrecution of deed to land by agent; when ineffectual to convey the legal 
title.—Although a conveyance of real estate may run in the name 
of the principal in its body, and in all its clauses, yet if it is 
executed by an agent in his own name, and not in the name of 
the principal, whether such principal be a corporation, or a nat- 
uyal person, it is not the deed of the principal, and against him 
ean have no operation in a court of law. Taylorv. Ag. & Mech. 


qr 
. 


oo 


J 


Association, 229. 

Defective execution of deed by agent; when enforced in eguity.—In a 
court of equity, however, it is well settled, that contracts or con- 
veyances made by an agent having authority, though informally 
and defectively executed, are binding on, and will be enforced 
against the principal; and upon this doctrine, a court of equity 
will impart validity to, and enforce a mortgage defectively exe- 
cuted by an agent having authority to execute it in the name of, 
and as the act and deed of the principal, whether the defective 
execution is the result of mere inadvertence, or whether it is 
founded in ignorance or mistake of law. /b. 229. 

9. Ratification by principal of agent’s act.—lt is not essential to a rat- 
ification by a principal of the unauthorized or deiectively executed 
act of an agent, that it should be expressed in words; but it may 
be implied from the acts and conduct of the principal. Such rat- 
ification is implied, whenever the acts and conduet of the princi- 
pal, he having full knowledge of the facts, is inconsistent with 
any other supposition, than that of a previous authority, or an 
intention to abide by the agent’s act, though it was unauthorized 
or defectively executed. Ib. 229. 

Ratification by corporation of act of aq nt; when an estoppel.—A loan 
having been negotiated for a corporation, and to secure it a mort- 
gage made, but defectively executed, on its property by an agent, 
an acceptance by the corporation of the berefits of the transaction, 
by receiving and appropriating to its own uses the money obtained 
on the loan, constitutes a ratification of the agent’s act; and 
although resting in parol, the ratification, in equity, operates as 
an estoppel on the corporation from denying the authority of the 
agent, or the execution of the mortgage. Jb. 229. 

ll. Estoppel by ratification of age nt’s act; when hinding on judgment cred- 

itor of principal.—A corporation having become estopped by its 
acts and conduct from denying the execution of a mortgage by an 


io 


1 


— 
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agent, such estoppel is equa!ly binding on a subsequent judgment 
creditor of the corporation, who, having purchased at sheriff’s 
sale the lands conveyed by the mortgage, seeks to eject a pur- 
chaser under a power of sale contained in the mortgage. J. 229. 


AMENDMENTS. 


1. 


7. 


Amendment of complaint, as to parties and de scription of cause of 
action.—The only limitation on the right to amend a complaint in 
an action at law, is, that there can not be an entire change of parties, 
or the introduction of a new cause of action. The want of proper 

arties, or the misjoinder of either plaintiffs or defendants, may 
S cured by amendment; and any and all misdescriptions of the 
contract declared on may also be cured by an amendment, at any 
time while the cause is in progress. Steed v. McIntyre, 407. 

Same; by striking out party served with process.—-In an action against 
two defendants, as joint makers of a promissory note, poth being 
served with process, and neither appearing or pleading, an amend- 
ment of the complaint by striking out the name of one of them, 
no reason for such amendment being shown, is a discontinuance 
of the entire action, and judgment by default cannot be taken 
against the other defendant. Kendall v Lassiter, 181. 

Same; in action for statutory penalty.—In an action to recover the 
statutory penalty for a failure or refusal to enter on the records 
satisfaction of a mortgage which has been satisfied (Code, 
§§ 2222-23), the complaint may be amended by correcting defects 
of form which do not introduce a new cause of action, and also by 
describing the defendants as partners, when the original sum- 
mons and complaint are against them individually Williams v. 
Bowdin, 126. 

Amendment of summary execution against sureties on administration 
bond.—When a summary execution is issued against the sureties 
of an administrator on two official bonds executed by him, instead 
of the sureties on the last bond only, the Probate Court should 
quash it on motion, or correct it by striking out the names of the 
first bond; and failing or refusing to do so, this court will render 
a decree correcting and amending the execution by striking out 
their names. Steele v. Graves, 17, 21. 

Correction of judgment on appeal.—A judgment of aflirmance and 
the award of a procedendo by the Circuit Court, on appeal from a 
judgment rendered before a justice of the peace, in favor of the 
plaintiff, where it is shown that he was entitled to a judgment, is 
a mere error of form, without injury to the defendant; and hence, 
on appeal by the latter, such judgment will be corrected, and, as 
corrected, affirmed in thiscourt. Burns v. Howard, 353. 

Same.—One of two defendants against whom a judgment had been 
obtained before a justice of the peace, having removed the cause 
by certiorari to the Circuit Court, that court rendered judgment 
in his favor on a plea of infancy, but against the other defendant, 
who, without joining in the petition or bond for the certiorari, 
appeared and pleaded, and also against the surety on the certiorart 
bond; held, that the rendition of the judgment against the surety 
was error, and on appeal by the surety, such error will be con- 
sidered by this court as a mere clerical misprision which will be 
here corrected at the cost of the appellant, without remanding the 
eause. Vaughan v. Higgins, 546. 

Same.—In an action of trespass, the jury having awarded damages 
with interest from the day the trespass was committed, the judg- 
ment was here corrected by striking out, as surplusage, the award 
of interest. Glidden v. Street, 600. 
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APPRENTICES. 

1. Apprenticing pauper minors; powers of judge of probate.—Under the 
statute providing for apprenticing pauper minors (Code, §§ 1734- 
45), no machinery or form of proceedings is prescribed for putting 
into exercise the powers conferred thereby on the judge of probate ; 
and he may proceed to apprentice such minors on the report of 
the sheriff, justice of the peace, or other civil officer of the county, 
or er proprio motu. The only limitation on such power is the 
requirement of the statute, that he must notify the minor’s father, 
gr his mother (if he has no father), when such father or mother is 
living in the county. Brinster v. Compton, 299. 

2. Same : conclusive ness of letters in collateral proceedings. —When the 
letters of apprenticeship of a pauper minor recite that such minor 
has no parents to provide for him, the recital shows that the judge 
of probate had jurisdiction to apprentice the minor; and the val- 
idity of the letters can not be assailed in a collateral proceeding, 
as on petition for writ of habeas corpus subsequently sued out by 
the father of the minor, seeking the minor’s discharge from the 
custody of the master. Jb. 299 


ARSON. See Crimrar Law, 8-9 
ASSAULT AND BATTERY. See Criwinat Law, 10. 


ATTACHMENT. 


 e Against married woman, or her statutory estate.—J urisdiction to ren 
der judgment condemning the statutory separate estate of the wife 
to the satisfaction of a claim for articles of comfort and support of 
the household, can not be acquired by attachment. Lee v. Ryall, 
OIG. 

_ a Judge nt against garitishes » what nece ssary to support.—To support 
a judgment against a garnishee, there must be a personal judg- 
ment against his creditor; and that judgment must precede or 
attend the judgment against the garnishee. Ib. 354. 

3. Altachme nt for contempt; when a civil rem dy.—The process of attach- 
ment is termed process of contempt, and, in theory, it is founded 
on the offense given the court by the failure to obey its rules, 
orders or decrees; and when emploved by a court of equity to 
enforce its rules, orders or decrees, for the benetit or protection of 
its suitors, it is but a civil process, in the nature of an execution, 
for the benefit of the party injured, orininterest. (Per BRickELL, 
C. J.) Ex part Hardy, J04. 


ATTORNEY AT LAW. 


1. Lien of attorney.—Aw attorney has no lien on his client’s lands for 
services rendered in defending them against an effort to charge 
them with the payment of the debt of another. Lee v. Win- 
ston, 402. : 

2. Services rendere d for married woman, or her statutory ¢ state. —Under 
the law as it existed in the years 1866-8 (Rev. Code, § 2376), ser- 
vices rendered by an attorney for a married woman, concerning 
her statutory separate estate, did not fall within the class of articles 
of comfort and support of the household, for which her separate 
estate was liable. Jb. 402. 

3. Construction of attorney's receipt.—Where, under the signature of an 
attorney to a receipt given by him to his client for a claim left with 

(39) 
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him for collection, a memorandum in the attorney’s handwriting 
is made in these words: ‘ [ collect for 5 per cent. when not liti- 
gated—-10 per cent. whe litigated, on the amount recovered ;’’ 
held, that as the word ‘‘recovered”’ is as apt to express the idea of 
money realized, as judgment obtained, the memorandum is opeit 
to explanation by parol proof. Gunn v. Clendenin, 294. 
‘Tounsel fi es: when divided hetween trustee and cestiuis ite trust.—On 
bill filed in this ease for the settlement of a trust, by the benefici- 
aries against the trustee, the counsel fees were ordered to be 
divided equally between the trust fund and the truste: person: ally, 
under the rule declared in Simith ». Kennard’s Executors, 33 Ala 
695; that rule being, that counsel fees woul Lbe divided when both 
parties were equally at fault in the litigation. Woodrujf v. Snede- 
CUOr, 4dr. 


~ 
~ 


BANKRUPTCY. 

1. What claims pass to assiqnee.--Aclaim for damages resulting from 
negligence in the conduct of a ferry, against the keeper of the ferry 
and sureties on a bond executed by him under the statute (Code 
of 1876, § 1680), is a provable debt against the estate of a bank- 
rupt, and constitutes a part of the assets of the b: inkruy it’s estate 
which vest in the assignee. Borden v. Bradshaw, 362. 

2. Exemption to bankr upt.—Sue hae bale & may be claimed ‘and allowed 
as an exemption to the bankrupt, under the statute of this State, 
exempting a thousand dollars worth of personal property. Jb. 
362. 

3. Same.—Merely claiming an exemption in personal property, with a 
selection of the articles Claimed, by the bankrupt, is not sufficient 
to revest property in the bankrupt, or to fix its status as never hav- 
ing passed out of him. To accomplish this, the claim must be 
allowed, or acquiesced in by the assignee. Zh. 362. 

4. Suits by assignes in preg fey.—Since June 22d, 1874, when the 
Revised Statutes of the United States heeame operative, exclusive 
jurisdiction of all suits by an assignee in bankruptcy, for the 
recovery of assets belonging to the bankrupt’s estate, is vested in 
the Federal courts (§§ 711, 4972) ; except that, under the provis- 
ions of an amendatory law, lead on the same day (18 U 
Statutes at large, 178), the Bankrupt court may authorize the 
assignee to sue in a State court for the recovery of a debt not 
exceeding $500 ; and any suit brought by him in a State court, with- 
out such permission or direction, is without the jurisdiction of the 
court. Glover v. Lore, 219. 

5. What are fiduciary debts.—The liability of a surety on an adminis- 
trator’s bond for the defaults of his principal is nota fiduciary debt 
within the meaning of the bankrupt act. Steele v. Graves, 21. 

6. Same Po discharge in bankrupte; ue dees not relieve from liahi lity. —U nder 
the bankrupt act of 1867, the liability of a surety on an administra- 
tor’s bond, before there has been any settlement of the estate, or 
any decree fixing the liability of the administrator to the estate, 
is not a provable debt, and a discharge in bankruptcy does not 
relieve the surety from liability for decrees subsequently rendered 


against his principal. (Overruling Jones v. Knox, 45 Ala. 53). 
Ib. 21. 
BANKS 


1. Check bq one depositor to another; what constitutes a payment.—- 
Where it is shown to be out of a bank’s course of business to re- 
ceive for collection checks drawn on it by its depositors, and a 
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check on it, drawn by one of its depositors in favor of another, is 
presented by the latter, and the amount thereof is credited on his 
pass-book as a deposit, and the check is placed on the file of paid 
and canceled checks, and afterwards the amount of the check is 
also entered to his credit, and charged against the drawer, on the 
books of the bank; these facts constitute a payment of the check, 
and the amount of it can not be withheld by the bank on discov- 
ering that the check was an unauthorized over-draft, and the 
drawer was insolvent. National Bank v. Burns, 267. 

2. Same.—A charge is erroneous and properly refused, which affirms, 
as matter of law, that, if the drawer and pavee of a check are 
customers of the bank on which it is drawn, the presentation of 
the check by the payee to the bank, and the noting or entry of it 
by the bank on his pass-book as a deposit, do not operate as a pay- 
ment of the check; and that, if within a reasonable time the 
bank ascertains that the check is an unauthorized over-draft, and 
offers to return it, there is no liability to the depositor. Jb. 267. 

3. Same.—lIn such case, no presumption arises that the bank received 
the check merely for collection and in the capacity of agent for 
the holder; but a presumption of payment of the check does arise 
and the onus of overcoming that presumption rests upon the bank ; 
and it can only be removed by evidence that such was not the in- 
tention of the parties, derived from the course of business with 
the depositor, or from contemporaneous acts or declarations. Jb. 
“ 

4. Ove r-draft onbank; when a fraud.--lt a holder of a check, with full 
knowledge that the drawer is without funds in bank to meet it, 
has no just reason tobelieve that the check will be honored in 
the absence of funds, he is wanting in good faith, if he demands 
and receives payment, especially if it is known to him, that the 
drawer is insolvent, and the bank is ignorant of the insolvency. 
Ib. 267. 

» Same: scienter must be cli arly prove d.—In such case, fraud heing im- 
puted to the holder of the check, knowledge of the want of funds 
must be clearly traced to him. It can not be inferred from the re- 
lations existing between him and the drawer, however intimate, 
unless connected with inculpatory facts or circumstances. Ib. 267. 


‘ 


BILL OF EXCEPTIONS. 

1. When to be taken.—Exceptions must be taken during the progress 
of the trial, and before the jury leave the bar of the court. Rey- 
nolds v. The State, 502. 

3. Conflicting recitals of judginu nt entry and bill of exceptions.— When 
the judgment entry recites an organization of the jury, the ar- 
raignment of the prisoner, and all the incidents of the trial, in 
regular and proper form, these recitals must prevail over contra- 
dictory statements in the bill of exceptions to which no excep- 
tion was reserved. lb. 50.2. 

Exception to entire charge.—A general exception to an entire charge, 
asserting several distinct legal propositions, can not be sustained, 
unless each distinct proposition is erroneous. Dickey v. The 
State, 508. 

4. When exception is necessary.—In a criminal case, if counsel state, 
against objection, facts pertinent to the issue and not in evidence, 
or assume, arguendo, such facts to be in the case when they are 
not, this is error suflicient to reverse a judgment; but, in such 
case, ‘ there must be objection in the court below, the objection 
overruled, and exception reserved ; the statement must be made of 
fact; the fact stated must be unsupported by any evidence, and 
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must be pertinent to the issue. or its natural tendency must 
clearly be to influence the finding of the jury,’’ else the case is 
not bronght within the influence of the rule above stated. Cross 
v. The State, 476. 


Gi die ral CVC! plion lo several chara &, 





Where several charges are 
asked as a whole, and not separately, and a single general excep- 
tion only is reserved to their refusal, such refusal can not make 
them the subject of review, unless all of them embody correct 
propositions of law, applicable to the facts of the case. JIWilliams 
v. The State, 552. 

Contents of bill._—The volume of the bill of exceptions in this case, 
setting out the testimony of all the witnesses in full, with many 
substantial repetitions, is commented on, and comdemned, as im- 
posing unnecessary labor on the court, and subserving no usefu 
purpose; and general rules are stated, as to what should be re 
cited in the bill of exceptions, to authorize the revision of rulings 
as to the admissibility of evidence, or charges given or refused. 
Smith v. The State, 424 


BILLS OF EXCITANGE, AND PROMISSORY NOTES. 


1. 


9 


~* 


Writing construed, and held neither note nor will, but nudum pactum 
A writing in these words, ** Be it roae all men by these presents 
that I, B. R,, do serti*y that E give the girle Mary R., the sum of 
$500 at my death, pable onely after my death tothe said Mary R. 
onela to the said Mary R,, andl hereby forwarne erry persoues or 
person for traden for said note pahble after my death, this the (1) 
jirste of february the1875;"" signed by the maker, but without at 
testing witnesses, and delivered to the said Marv R.,—is neither 
a promissory note, noratestamentary paper, but is merely nudum 
pactum; and will not support an action, unless shown to be 
founded on a valuable consideration. Rice’s Adm’rv. Rice, 216. 

Pre sumption of paym at from posse ssion of note.—It is well settled 
that a presumption of payment of.a debt arises from the posses- 
sion by the payee of the note or other security given therefor, 
after its maturity ;and when snch presumption of payment arises, 
the inference is necessary that the payment was made to one law- 
fully authorized to receive the money. Lipscom) v. DeLemos, 
oF... 


BONDS. 


a A Iministration hond with one sureftys summary ex cution on.—Bonds 
4; 


2. 


given by executors and administrators are required by statute to 
‘*have at least two sufficient sureties’? (Code, § 2365); but it is 
further provided that a bond, “‘not payable or conditioned as 
required by law, is not void, but stanas, on its condition being 
broken, subject to all the remedies which could have been main- 
tained on it if the same had been payable and conditioned as 
required by law’’ ($2404); and this statute, being liberally con- 
strued as a remedial statute, must be held to embrace an admin- 
istration bond with one surety only, under which the adminis- 
trator has acted, and to authorize a summary execution against 
such surety ($2619). Steele v. Tutwiler, 107. 

Administration bond; summary execution against suretie s.—The right 
to have execution against the sureties on an administrator’s bond, 
for the non-payment of a decree against him, is a statutory sub- 
stitute for an action at law on the bond, and exists, after a return 
of ‘‘no property’’ against the administrator, only in those cases 
where such an action could be maintained. Sleele v. Graves, 17, 21 
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3. Sane; execution against, where there are two administrations on the 
estate.—When an administrator resigns, and is re-appointed, giv- 
inganew and different bond, and decrees are rendered against 
him as administrator under the second appointment, and ona set- 
tlement of the second acininistration, no execution can issue on 
such decrees against the sureties on the first bond. Jb. 17. 21. 

4. Same; liability for administrator's defaults is not fiduciary de bt.—The 
liability of a surety on an administrator’s bond for the defaults of 
his principal is not a fiduciary debt within the meaning of the 
bankrupt act. Jb. 22. 

>. Saine: discharge in bankruptey does not relic ve from liability. —Under 
the bankrupt act of 1867, the liability of a surety on anadminis- 
trator’s bond, before there has been any settlement of the estate, 
or any decree fixing the liability of the administrator to the estate, 
is nota provable debt, and a discharge in bankruptcy does not 
relieve the surety from liability for decrees subsequently rendered 
against his principal. Jb. 22. 

6. Same; when statute of limitations be gins torunin favor of —The stat- 
utory bar in favor of the sureties of an executor, administrator, or 
guardian, ‘“‘for any misfeasance or malfeasance of their principal, 
the time to be computed from the act done or omitted by their 
principal which fixes the liability of the surety’’ (Code, § 3226), is 
to be computed, not from the date of the actual misfeasance or 
malfeasance of the principal, but from its judicial ascertainment 
by the decree rendered on final settlement of his accounts. 
Adams r. Jones, 117; Bonner v. Young, 30. 

7. Sane > when letters are grant d to she rig by rirlue of his office.--The 
principle above stated applies with full force to the sureties on a 
sheriff’s official bond, when letters of administration or guardian- 
ship are granted to him by virtue of his oflice: the statute of limi- 
tations begins to run in their favor, not from the termination of 
their princip.l’s term of oflice as sheriff, but from the final settle- 
ment of his accounts as administrator or guardian. Adams v. 
Jon O, Zia 

8. Same; as to liability for legacy.—Where the trusts of the adminis- 
tration continue, although the executor fails to pay legacies, there 
is no act or omission which fixes the liability of the sureties, and 
the statute of limitations is not available to them in bar of a bill 
to recover legacies. Bonner v. Young, 30, 

9. Guardian’s bond; valid asa statutory bond, though executed to secure 
more thar one minor.—The fact that the oflicial bond of a guardian 
Was executed to seeure the estates of more than one ward, does 
not vitiate it as a statutory bond, or impair its force and effect as 
such. Brurson v. Books, 248. 

10. State-indorsed railroad bonds —Summary remedies given by stat- 
ute, and right of holders to be subrogated to. Forrest v. Lud- 
dington, 1. 


BURGLARY. See Crimixat Law, 11-14. 


CHANCERY. 
I. JurtspicTIox, AND GENERAL PRINCIPLES. 


ss Adequacy of li gal remedies: forfe iture of estate by breach of con- 
dition.—Where lands are conveyed, by deed of gift, to the 
grantor’s grandson, with a provision in favor of his daughter-in- 
law, the stepmother of the grantee, in these words: ‘* Provided, 
however, that Clara A. B., step-mother of said Simeon B., shall 
have the right to occupy the dwelling-house, outhouses, and im- 
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5. 


provements thereon, and to use, cultivate and enjoy one-half of 
the said lands. and to take and hold to her own use the rents, 
issues and profits thereof, for and during the term of her residence 
upon said lands, her natural life or widowhood, and at her removal 
from said lands, her marriage or death, the whole of said lands to 
be thereafter the property of said Simeon B. ;’’ if the interest of 
the step-mother is not forfeited by her temporary removal from 
the land in consequence of ill-health and physical infirmity, not 
having the intention to abandon it, her title is legal, and she has 
an adequate remedy at law; consequently, she cannot come into 
equity to enjoin an action of ejectment against tenants to whom 
she has rented the lands, and for relief against a supposed for- 
feiture by breach of the condition. Brown v. Brown, 114. 

Same; frauduli nt conreyance; remeé dy of purchase rat she rif ’s sale 
against, at law and in equity.—A purchaser at sheriff’s sale under 
execution, of lands fraudulently conveyed by the judgment debtor, 
has a plain and adequate remedy at law by action of ejectment, 
and can not come into equity, before acquiring the possession 
at law, to obtain a cancellation of the fraudulent conveyance 
as a cloud on his title. (Somervitie, J., dissenting. ettus 
. Glove r, 417. 

When creditor without lien may eome into equity.—aA creditor without 
alien, or by simple contract only, may file a bill in equity to set 
aside a fraudulent or voluntary conveyance executed by his de- 
ceased debtor, and have the property subjected to the payment of 
his debt, on averment and proof of a deticiency of legal assets; 
but an averment that the debtor died insolvent, and an admission 
of the fact in writing, made to avoid the expense of taking testi- 
mony to prove it, are sufficient to satisfy the rule Battle 
0. Re id, 149. 

Mortgage to ere ditor, of lands fraudulently conve ye d, and fore closure 
thereof in equity; application of principle, that equity will sustain 
voluntary act which it would have compre lh d.— A creditor by simple 
contract, having che right to file a bill to set aside a voluntary 
conveyance as fraudulent, and thereby acquire a lien on the prop- 
erty superior to that of subsequent judgment creditors, may accept 
from the debtor a mortgage on the lands as security for his debt ; 
and having foreclosed the mortgage by bill in equity, making the 
donees parties, there is nothing in the transaction of which such 
creditors can complain, since it merely accomplishes by the act of 
the parties what the court would have compelled them to do. 
Th. 149. 

Bill for discovery hy judgment creditor, under statutory provisions; 
proceedings as for contempt, by tmprisonme nt.—The statute which 
authorizes a judgment creditor, his assignee or personal repre- 
sentative, who has exhausted his legal remedies, to file a bill in 
equity against his debtor, to compel a discovery of money, prop- 
erty or effects liable to the payment of his debt; and empowers 
the court, after a judicial ascertainment of the existence of such 
money, property or effects, to render a decree requiring the 
debtor, within a specified time, to deliver the same to the register, 
and to make all necessary orders for the collection and recovery 
thereof, and to imprison the defendant until he complies with the 
decree (Code, §§ 3887-9), confers a new and extensive jurisdiction 
upon courts of chancery, not previously possessed ; its manifest 
purpose is to coerce the payment of an ordinary judgment debt 
by imprisonment in the county jxil, under the guise of making ¢ 
refusal to pay a contempt-of court; it is, in its true essence and 
purposes, a law authorizing imprisonment for debt, and is, there- 
fore, unconstitutional and void. (Bricketi, C. J., dissenting, 








INDEX. 615 


CHANCER Y—Continvep. 


held that the statute is merely a regulation of a pre-existing orig- . 
inal jurisdiction of the court, and intended to render it more effec- 
tive; that it does not authorize imprisonment for debt, and is not 
violative of any constitutional provision.) Ev parte Hardy, 303. 

6. When judgime nt creditor may subj ct lands of deceased debtor, by dill 
in equity. —While lands descended or devised may, if the personal 
estate be deficient, be charged with the payment of the decedent’s 
debts, yet the heir or devisee fas an equity to insist on the appli- 

cation of the personal estate in exoneration of the lands, it being 
the primary tund out of which his debts should be paid. Hence, 
a court of equity, as a general rule, will not aid a general creditor 
to subject lands devised or descended, unless an original deficiency 
oi the personal estate is shown, or it appears that the personal 
representative has wasted it, and that all legal remedies against 
him and his sureties have been exhausted, or that such remedies 
would be unavailing and fruitless in consequence of their insol- 
veney. May v. Parham, 253. 

7. Same; burden of proof.—On a bill, filed by a general creditor to sub- 
ject lands devised for the payment of the testator’s debts, on the 
ground that the personal assets had been appropriated by the 
personal representative, and he and his sureties are insolvent, 
the burden of proving such insolvency is upon the creditor; and 
the admission of that fact by the personal representative in his 
answer is not evidence against the devisees. Ih. 253. 

8. Private corporation; when stockholders may come into equity. —When 
the interests of the corporation are suffering, or are likely to suffer, 
through the inefliciency or faithlessness of any agent or official, an 
appeal for redress should first be made to the board of directors, 
or other governing body, and on their failure or refusal to act, the 
next redress, in ordinary cases, will be found in the power of the 
ballot, under the charter and by-laws of the corporation; and 
though there may be cases in which the stockholder may invoke 
the restraining power of a court of equity in the first instance, it 
must be a very strong case, showing that an appeal to the board 
of directors would be of no avail, and delay extremely perilous. 
Tuskaloosa Man. Ce. vw. Caz, 71. 

9. Same; rule applic d to Facets of this case.—The bill in this case being 
filed by three of the stockholders in a private corporation engaged 
in manufacturing cotton goods, two of them béing directors, 
against four other directors who composed the executive com- 
M1. and against the corporation, charging that one of said com - 
mit.ce, Who was also the treasurer and general financial manager 
of the business, under the superintendence of the committee, was 
allowed to purchase all supplies from a mercantile firm of which 
he was a member, at prices greatly in excess of the market rates, 
whereby he was enriching said partnership, at the expense of the 
corporation, reducing its dividends, and depressing the value of its 
stock; and asking the removal of the treasurer and agent, the 
settlement of his accounts; but not charging any fraud or bad faith 
on the part of the other members of the committee, nor alleging 
that redress had been sought through the instrumentalities pro- 
vided by the charter and by-laws; held, that the bill is without 
equity, and an injunction granted on its filing should be dissolved. 
Tb. 71. 

10. Insolvent estate; removal of settlement into equity.—The principle is 
recognized, that the settlement of an insolvent estate should not 
be removed into the Chancery Court, unless special reasons are 
shown; but special reasons are shown in a bill filed by a creditor, 
alleging that a homestead exemption had been allotted to the 
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widow on ex-perte proceedings instituted by her while she was 
executrix, without notice to the creditors, and that she was not 
entitled to such exemption as against wis demand, and seeking to 
have the lands so allotted sold for the payment of debts. While 
such allotment was irregular and not binding on the creditors, it 
was calculated to engender distrust or doubt of the title, and to 
hinder a fair sale of the property, unless the invalidity of the allot- 
ment was first declared, and the property ordered to be sold free 
of incumbrance ; and this the Chancery Court has the power to do, 
while the Probate Court could only order a sale, and leave the 
question of title to be afterwards determined. Corr v. Shackel- 
ford, 241, 

Reformation of dee d, on ground of mistake.—As against bona fide pur- 
chasers for a valuable consideration without notice, a court of 
equity will not decree the reformation of a conveyance on the 
ground of mistake, because they have the legal title and an equal 
equity; but, as against judgment creditors, having no legal title, 
but only a lien, the correction of a mistake will be decreed.—Farly 
& Lane v. Owens, 171. 

Injunction against breach of covenant running with land.—Whena 
purchaser of lands binds himself, by a covenant running with the 
land, not to erect warehouse, or use premises for shipping or 
receiving goods; a court of equity will, on a bill filed by the heirs 
of the covenantee against a purchaser from the covenantor, with 
notice, restrain by injunction a breach of the terms ef such a cov- 
enant, asserting jurisdiction by an equity in the nature of specific 
performance. Robbins vr. Webb, 393. 

Def ctive execution of deed by agent; when enforce din equity.—In a 
court of equity, it is well settled, that contracts or conveyances 
made by an agent having authority, though informally and defect- 
ively executed, are binding on, and will be enforced against the 
principal; and upon this doctrine, a court of equity will impart 
validity to, and enforce a mortgage defectively executed by an 
agent having authority to execute it in the name of, and as the act 
and deed of the principal, whether the defective execution is the 
result of mere inadvertence, or whether it is founded in ignorance 
or mistake of law. Taylor v. Ag. & Mech. Association, 229. 

Estoppel an pais; effect of on land, in equity.—In a court of equity, 
an estoppel resting in parol may bind the legal estate in lands. 
Ib. 229 

Ratification by corporation of act of agent ; when an estoppel.—A loan 
having been negotiated for a corporation, and to secure it a mort- 
gage made, but detectively executed, on its property by an agent, 
an acceptance by the corporation of the benefits of the transaction, 
by receiving and appropriating to its own uses the money obtained 
on the loan, constitutes a ratification of the agent’s aet; and 
although resting in parol, the ratification, in equity, operates as an 
estoppel on the corporation from denying the authority of the 
agent, or the execution of the mortgage. Jb. 229. 

Estoppel by ratification of agent's act; when binding on judgment. 
creditor of principal.—A corporation having become estopped by 
its act and conduct from denying the execution of a mortgage by 
an agent, such estoppel is equally binding ona subsequent judg- 
ment creditor of the corporation, whe, having purchased at sher- 
iff’s sale the lands conveyed by the mortgage, seeks to eject a pur- 
chaser under a power of sale contained in the mortgage. Jb. 229. 

Sale under power in mortgage defectively executed; its effect.—It at 
sale of lands under a power contained in a mortgage, which had 
been so defectively executed as not to pass the legal estate, is in- 
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effectual as a foreclosure of the mortgage, it operates, in equity, 
at least as an assignment of the mortgage to the purchaser, who 
thereby acquires a full right as assignee to a decree of foreclosure 
and sale, or to a decree contirming tie effectual sale, if the owner 
of the equity of redemption does notinterpose to avoid it. Ib. 229. 

18. When purchase r ischarged with notice of outstanding equity.—W hen- 
ever a purchaser has such information as would put a prudent 
man on inquiry, and inquiry would lead to knowledge of an ad- 
verse claim, it is his own folly if he does not act on the informa- 
tion and make the inquiry. If he does not pursue the inquiry, he 
is wanting in good faith, an indispensable element of a purchaser 
without notice, whom a court of equity protects; and he can 
claim no protection against an outstanding equity prior in point of 
time to his purchase, of which he would have been informed, if 
he had been diligent. Ib 229. 

19. Spe cific pe rformance of agreement to convey; not decreed against mar- 
ried woman.—The principle is well settled, that the mere agree- 
ment of the wife for the sale of her real estate, though made with 
the assent of the husband, is void at common law, and against 
her a court of equity will notenforce it. Blythe v. Dargin, 870. 

20. Same.—A conveyance by a married woman of lands belonging to 
her as her statutory separate estate, executed by her in the pres- 
ence of two witnesses, acknowledged before, and certified by a 
justice of the peace, signed by the husband, but in which he is 
not named as grantor, and whichcontains no words of convey- 
ance passing or evidencing an intention to pass his estate or inter- 
est in the lands, can not be enforced in a court of equity as a con- 
tract to convey, although the purchase-money had been paid, and 
possession taken and continued by the purchaser thereunder for 
a period of five years. Jb. 270 


II. PLEADING AND PRACTICE. 


aa. Parti: s to hil] hi holds rs of railroad honds, to enforce statutory lien. 
Persons holding a mortgage on the property of a railroad, executed 
after the indorsement of the railroad company’s bonds by the 
State, are junior incumbrancers, and although they may be proper, 
they are not indispensable parties to a bill by the holders of the 
State-indorsed bonds. Forrest v. Luddington, 1. 

29°, Parties to bill tor partition of lands —The widow is dowable of an 
undivided share of lands belonging toa dissolved partnership, of 
which her husband was a member, after the partnership debts 
have been paid, and the partnership accounts settled; and having 
this right, she may join with his heirs in a bill for partition of the 
lands. Bre werv, Browne, 10, 

23. Misjoinder and multifarivousness.—When letters of guardianship of 
several minor children, distributees of the same estate, are 
granted to the sheriff by virtue of his office, by one and the same 
order, and he dies without making a final settlement of his ac- 
counts, all of them may join ina bill against the sureties on his 
official bond, for an account and settlement, and such bill is not 
demurrable for misjoinder or multifariousness. Adams v. Jones, 
117. 

24. Averments of fraud toaroid bar of non-claim.—It fraudulent conceal- 
ment can take a case out of the operation of the statute of non- 
claim, the averments of the bill in this case are not suflicient for 
that purpose, since it sets forth no facts constituting the alleged 
fraud, nor does it state any mean’ employed to conceal the facts 
from thecomplainant. Morgan v. Morgan, 80. 
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25. Bill of review; what is error apparent.—Whether an erroneous rul- 
ing on a demurrer is such an error of law apparent on the record 
as would support a bill of review, ‘‘is a question of grave doubt,’’ 
the solution of which, being unnecessary in this case, is left unde- 
cided. Cresswell’s Adm’r v. Dunn & Jones, 420. 

26. Same.—Questions not definitely raised by the pleadings, and spe- 

cifically ruled on by the court in the original cause, while they 

may be raised and decided on appeal, are not a proper basis for a 

bill of review. Tb. 420. 

Sworn ple a de nying erecution of writing, when foundation of suit. 
The statute which renders a written instrument, which is the 
foundation of a suit, self-proving, unless the execution thereof is 
denied by a plea, verified by the party charged with its execution, 
or by whom it purports to have been executed (Code, §3036), is 
applic —_ to suits in equity as well as to suits at law. Bonner v. 
Young, « 

28. Statute of A eD its application to suits in equity.—The Code, 
affirming the pre-existing doctrine prevailing in courts of equity 
in this State, expressly declares that the statute of limitations 
shal! apply to suits commenced by bill in chancery; and the fil- 
ing of the bill is declared to be the commencement of the suit. 
(Code of LS76, §§ 3758-9. Thompson ?’. Park: r, 387. 

29. Same; how taken advantage of; when waived.—In equity, the ben- 
efit of the statute may be claimed by demurrer, or by plea, or by 
answer; but the bar of the statute is matter of defense, which 
may be invoked or waived, at the election of the parties in whose 
favor it operates. Unless claimed, it is waived; and the court 
can not, of its own motion, apply it asa defense for the benefit of 
parties who have waived it. Jb. 387. 

30. Same; how pleaded.—When the statute of limitations of three vears 
is pleaded at law, the plea must aver that the claim or demand 
sued on is an open account; and the same rule applies in equity, 
unless the bill shows on er face that such is the nature of the 
demand. Buttle v. Reid, 149. 

31. Re-examination of witne ss ou aia an order _W hen a witness is re- 
examined, without an order for that purpose, his deposition will 
be suppressed on motion; but, when no motion is made, the party 
seeking to suppress the deposition relying on objections made 
when filing cross-interrogatories, which are not called to the at- 
tention of the chancellor, the case will not be reversed because of 
such irregularity in taking the deposition. Bonner v. Young, 35. 

32. Objectiuns to evidence; when available on error.—This court will not 
consider objections to evidence, to which the attention of the chan- 
cellor does not appear to have been called. Brewer v. Browne, 
210. 

23. Decree in vacation; rules of practice as to.—Under the statutory pro- 
visions and rules of pri actice which were in force in October, 1877, 
notwithstanding the inconsistency which existed between those 
formerly in force (as pointed out in Torbut v. Rogers, 58 Ala. 525), 
the chancellor might render a decree in vacation, in a cause which 
was submitted in term time, after the expiration of ninety days 
from the date of the submission. Forrest v. Luddington, 1. 

34. When decree will not he reve rsed because evide nee is confuse d and uwne- 
satisfactory.—The decree of a Chancery Court, rendered upon a 
settlement of p artnership accounts, will not be reversed because 
the evidence relating to some of the items embraced in the se ttle- 
ment is ‘‘somewhat confused and-unsatisfactory,’’ there not being 
a clear preponderance against the conclusions of the chancellor. 


Shelton v. Knight, 598. 
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When charge is properly refused.—A charge which withdraws ma- 
terial evidence trom the consideration of the jury, or requires ex- 
planatory charges to prevent it from being misleading, is prop- 
erly refused, notwithstanding it may assert a correct legal propo- 
sition. National Bank v. Burns, 267. 

Argumentative charge.—Charges to juries should be made up of 
clear and distinct legal principles, without involvement, and 
should be free from redundant verbiage, or other confusing ele- 
ments. Hence, a charge argumentative in its frame is not in pro- 
per form for instructions toa jury, and may be rightly refused on 
that account. Hughes v. Anderson, 280. 

Charge invading province of jury.—-Where the character of a wit- 
ness is assailed, or he is otherwise impeached as being unworthy 
of credit, it is entirely within the province of the jury, as exclu- 
sive judges of the facts, tosay what degree of weight or credibil- 
ity shall be given to his testimony, and the court can not instruct 
the jury, as matter of law, that they can not convict on such tes- 
timony, unless it is corroborated.; Moore v. The State, 360. 

General charge on evidence, in far or of defe ndant.—In a criminal 
case, when the evidence adduced by the prosecution has no fair, 
legitimate, reasonable tendency to prove the commission of the 
offence charged, or to connect the accused with its commission, 
the court should instruct the jury, on the written request of the 
defendant (Code, § 3028), to find a verdict of not guilty. Green 
v. The State , 39, 

Charges on different aspects of case.-—When the evidence adduced, 
on a trial under an indictment for murder, shows the transaction 
in two very different phases, it is for the jury to determine which 
is the true one; and it is the duty of the court to declare the law 
on each phase of the case, not ignoring the evidence on any point 
because he may regard it as weak or inconclusive. Smith v. The 
State, 424. 

Charge on sufficiency of evidence.—A charge asked, requiring that a 
fact be “ clearly’ proved, ina civil case, is properly refused. 
Lehman Durr & Co. v. Kelly & Brother, 192, 

Exception to entire charge.—-A general exception to an entire charge, 
asserting several distinct legal propositions, can not be sustained, 
unless each distinct proposition is erroneous. Dickey v. The 
State, 508. 

General exce ption fo several charge s.—Where several charges are 
asked as a whole, and not separately, and a single general excep- 
tion only is reserved to their refusal, such refusal can not make 
them the subject of review, unless all of: them embody correct 
propositions of law, applicable to the facts of the case. Wiliams 
v. The State, 552. 


‘ODE OF ALABAMA. 


§ 1. Meaning of words; singular including plural. Brunson v. 
Brooks, 248, 

§ 464. Limitation of-action to recover lands sold for taxes. Jones 
¢. Randle be 258. 

§ 550. Foreign affidavits. Holly v. Bass’ Adm’r, 206. 

§ 555. Substitution of lost record. May v. Parham, 252. 

§ 779. Forbidding solicitor to commence prosecution on his own 

affidavit. Sale v. The State, 530. 

§§ 1754-44. Apprenticing pauper minors. Brinster v. Compton, £99. 

§§ 2120, 2224. Fraudulent conveyances. Seaman v. Nolen, 463; Leh- 
man Durr & Co. v. Ke lly «& Brother, 192. 
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§§ 2222-23. Entering satisfaction of mortgage. Williams v. Bow- 
din, 126, 
§ 2232. Widow’s right of dower. Lipscomb v. DeLee mos, d9?, 
238. Widow’s quarantine Tillman v. Spann, 102 
2365. Administration bonds. Steele v. Tutwiler, 107. 
§ 2404. Irregular adininistration bonds. Steele v. Tutwiler, 107. 
§§ 2447. Petition to sell lands for payment of debts. Ford v. 
Ford’s Adm’r, 141 
§§ 2524-26. Statement of account against administrator. May v. 
Carlisle, 135. 
§ 2597. Statute of non-claim. Morgan v. Morgan, 80. 
§ 2619. Summary execution against sureties on administration 
bond Steele v. Graves, 17, 21; Steele v. Tutwiler, 107. 
§ 2622. Revivor of action by or against executor or administrator. 
Wells v. Elliott, 183. 
§ 2625. Appointment of administrator ad litem. Malone & Foote 
v. Hill, 225. 
§ 2633. Action against administrator on judgment. May v. Par- 
ham, 2523. 
$ 2634. Action for legacy. Bonner v. Young, 35. 
§ 2706. Kents and profits of wife’s statutory estate. Larly & 
Lane v Owens, 171. 
§ 2707. Conveyance of wife’s property. Linam v. Reeves, 89; 
Blythe v. Dargin, 370; Lee v. Winston, 402. 
§ 2711. Liability of wife’s statutory estate for necessaries. Lee v. 
Ryall, 354; Le ev Winston, 402; Je thrice sv. Castle man, 432. 
§§ 2715-16. Computation of dower when wife has separate estate. 
Williams v. Williams, 405. 
§ 2820. Homestead exemption. Meredith v. Holmes, 190 
4-25. Exemption for benefit of decedent’s family. Hunter v. 
Law, 367 
§ 2832. Claim of homestead exemption. Seaman v. Nolen, 463. 
§§ 2834-35. Contest of claimof exemption. Block v. Bragy, 291. 
§9 2877-79. Redemption of real estate. Searcey v. Oates, 111. 
§ 2892. When wife may sue alone. JZurst v. Thompson, 560. 
§§ 2951-52. Improvements under claim of adverse possession. JN. 
O. Railroad Co. v. Jones, 48. 
§ 3005. Demurrer. Williams v. Bowdin, 126. 
§ 3028. General charge on evidence. Green v. The State, 539. 
§ 3036. Sworn plea denying execution of writing sued on. Bon- 
nerv. Young, 35; Wilson v. Glenn, 383. 
§ 3122. Appeal case involving less than $20. Dargan v. Harris, 
144. 
§ 3156. Amendment of complaint. Williams v. Bowdin, 126; 
Steed v. McIntyre, 407. 
211. Lien of executions. Carlisle & Jones v. Godwin, 137. 
226. Statute of limitations in favor of sureties on official bonds. 
Adams v. Jones, 117; Bonner v. Young, 35. 
§ 3229. Limitation of action on open account. Battle v. Reid, 149. 
§ 3244. Deduction of time, under statute of limitations, in case of 
death. Lee’s Adm’r v. Downey, 98. 
§§ 3286-88. Advances tomake crop. Schuessler v. Gains & Nichols, 
056. 
§§ 3555-72. Proceedings for erection of mill-dams, Fvlmar v. Fol- 
mar, 120. 
§§ 3758-59. Statute of limitations in equity. Thompson v. Parker, 
§§ 3387-8). Bills of discovery, and proceedings to enforce decree. 
Ex parte Hardy, 304. 
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45. §4109. Carrying concealed weapons. Wilson v. The State, 42; 
Collier v. The State . 499. 
46. §4112. Perjury. Williams v. The State, 551 
47. §4203. Abusive or insulting language in preseuce of female. 
Benson v. The State, 513, 544. 
48. §4207. Gaming Dickey v. The State, 508. 
49. § 4205. Murder. Smith v. The State, 424 
HO. § 4547. Arson. Washington vr. The State, 85. 
51. § 4358. Larceny of outstandingcrop. Schamberger v. The State, 543. 
52. § 4636. Offenses committed near county line. Dickey v. The 
State, 508 
53. §§ 4547-50. Complaint and warrant of arrest. Sale v. The State, 
I090 
54. §§ 4702-03. Affidavit and warrant of arrest. Sullivan v. The 
State, 525; Sale v. The State, 530. 
55. §475t. Exemption of firemen from service as jurors. Phillips v. 
The state, 469 
56. § 4754. Supplying deficiency of grand jurors. Blevins v. The State, 
92; Billingslea ¢ The State, 486; Phillips v. The State, 468. 
d7. § 4765 Oath of petit jurors Schainbe rger_v. The State, 543; 
Roberts v The State , 1d. 
58. § 4777 Indorsement of indictment 
The State, 544 
59. § 4824. Forms of indictments Washington v. The State, 85; Phil- 
lips vt. The State, 469; Billingslea u. The State, 486; Redd v. 
State, 692. 
§ 4872. Service of copy of indictment and list of special jury. 
Phillips ? Th State, 469; Roherts v. The State, 515. 
61. § 4874. Special venirein capitalease. Roberts v. The State, 515, 156; 
Blevins v. The State, 92; Phillips r. The State, 469 
62. § 4889. Objections to indictment on account of irregularities in 
formation of grand jury. Billingslea v. The State, 486; 
Phillips v. The State ’ 4G s Nivon v. The State. 535. 
63. § 4890. Plea in abatement to indictment. Nixon v. The State, 535. 
64. § 4895. Conviction on testimony of accomplice. Lumpkin v. State, 
JOO; Marler v. The Stat , O80, 
65. § 4962. Habeas corpus. Brinster v. Compton, 300; Ex parte Hardy, 
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‘a true bill.’’ Benson v. 


> 
—) 
or 


CONFUSION OF GOODS. 

Ll. Late rmingling of goo Is by purchase r from insolvent debtor ; hurd no 
proof.—If the purchaser of goods from an insolvent debtor inten- 
tionally intermingles them with his own goods, and refuses to 
furnish to the sheriff, seeking to levy an execution on them as the 
property of the seller, the information necessary to distinguish 
and separate them, he can not claimany advantage from the con- 
fusion of goods; and having interposed a statutory claim*to the 
goods levied on, the duty is cast on him to furnish the evidence 
necessary to separate his own goods from the others.—Lehman, 
Durr & Co., v. Ke lly & Brothe?, 192. 


CONSTITUTIONAL LAW. 

ie E nine ni domain: compe nsation to owner re quisite to the exercise of 
right of. —When lands are sought to be condemned, under any ad 
quod damnum proceeding, the Constitution (Art. I, § 24) makes 
the pre-payment of ‘just compensation therefor a condition prece- 
dent, without which the title of the owner to the land, or any ease- 
ment therein, is not divested or affected. N. O. Railroad Co. v. 
Jones, 48. 











622 





INBEX. 


CONSTITUTIONAL LAW—Continvuep. 


9 
&e 


2 
0 


4. 


5. 


6. 


~I 


Same; owner of lands may waire pre-payment of compensation for 


lands taken under right of. —The owner in such case may, if he is 
sui juris, waive the ri; wht to exact pre-payment of damages by con- 
senting, expressly or by clear implication, to extend a credit to the 
person condemning, allowing the damages to remain as a debt; 
but such waiver is not to be inferred without a clear indication, by 
words or acts, that the owner will not-insist on his constitutional 
right Jhb. 48. 

Legislative power; its extent, and the limitations upon it.—It is a fun- 
damental principle in the organization of the several States of the 
Union, that the Legislature of each has the same unlimited power 
of legislation that resides in the British Parliament, except as 
restrained by the provisions of the Constitution, Federal and 
State; and subject to the qualification, by necessary implication, 
that its acts must be purely le4islative in their character, and not 
judicial, nor executive. Davis v. The State, 38. 

Same; as to passage of local laws.—There is no constitutional pro- 
vision, State or Federal, which inhabits the passage of local laws, 
operating in certain named counties only, or within a specified 
territorial district, different trom the general laws which operate 
in the other parts of the State. Jb. 58 
Juries: ac t of December 19, 1876, as to drawi ing, in certain counties, 
not sick Bc —The act approved December 19, 1876, enti- 
tled ‘‘An act to secure more effectually competent and well quali- 
fied jurors in the counties of Montgomery, Lowndes, Autauga, 
Dallas, Perry, and Bullock,’’ which authorizes the Governor to 
appoint five commissioners in each of said counties, who are 
authorized to ‘‘ discharge and perform, in their respective coun - 
ties, all the duties in relation to the {slelection and drawing of 
grand and petit jurors, now required by law to be performed by 
the judges of probate, sheriffs, and clerks of the Circuit and City 
Courts of said counties,’’—is not violative of any constitutional 
provision or principle of legislation. Jhb. 58 

Act of Feb. Ist, 1879, forbidding transportation of seed-cotton by night. 
The second section of the act approved February Lst, 1879, entitled 

An act to prevent, in certain cases, the sale, exchange, and 
transportation of cotton, in the counties of Montgomery, Dallas,’’ 
&e., which declares, ‘‘ that it shall not be lawful tor any person to 
transport or move, after sunset and before sunrise of the sueceed- 
ing day,’’ within the specified localities, ‘* any cotton in the seed,”’ 
but permits the owner or producer to remove it from the field to 
his-gin-house, or other place of storage,—is a mere police regula- 
tion, not an unauthorized interference with the rights of private 
property, nor violative of any constitutional provision, and isa legi- 
timate exercise of legislative power. Jhb. 48. 

Constitutional que stions; rule of court as to decision of.—This court will 
not decide a question as to the constitutionality of a statute, where 
the record presents any other clear ground on which its judgment 
may be based. Joiner v. W inston, 129, 


Appoint nt of administrator ad litem: constitutionality of statute 


authorizing.—W hen a decedent’s estate is interested in a suit pend- 
ing in the Chancery Court, and there is no regular personal rep- 
resentative, the court is authorized, and it is its duty, to appoint 
a special administrator ad litem (Code, § 2625); and the statute 
conterring this power is not violative of any constitutional provis- 
ion or principle, although the Probate Court has exclusive juris- 
diction of the grant of administration. Malone & Foot v. Hill, 225. 


9. Provisions of reveiie law imposing conditions On re di mption of lands 


sold for taxes.—Section 93 of the Revenue Law of 1868 (Pamph 
Acts 1868, p. 237), providing that before any person claiming title 
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to real property sold for taxes under the act, shall be entitled to 
prosecute or defend any suit against any person claiming such 
property under any tax sale, he shall deposit with the court hav- 
ing jurisdiction of the case double the amount of the purchase 
money, together with all the taxes and interest accruing since the 
sale, and the value of improvements, made by the purchaser, pre- 
scribes a condition precedent so unreasonable as to seriously im- 
pede and iinpair rights guaranteed by sections 12 and 15 of article 
lof the constitution of L868, and is, therefore, unconstitutional. 
_Lassitt rv. Lee, 287 

10. Constitution; how construed.—Constitutions are to be construed in 
the light both of the common law and of previously existing con- 
stitutions; and all provisions designed for the protection of life, 
liberty and property, are to be liberally construed in favor of the 
citizen. Ex parte Hardy, 303 

te Same P legistative inte rpyre tations —The uniform legislative interpre- 
tations of doubtful constitutional provisions, rutining through 
many years, is of weighty consideration with the court, as is also 
the contemporaneous exposition of the Bar. Jb. 308. 

{2. Imprisonment for debt.—The 21st section of the Ist article of the 
constitution of 1875, which provides that ‘* no person shall be im- 
prisoned for debt,”’ is not to be construed to prohibit the General 
Assembly from enacting laws authorizing imprisonment for liabil- 
ities originating in fort, or ex delicto. It has reference only to ob- 
ligations ec contractu. But that section must be construed to 
abolish the whole system of imprisonment for debt, which pre- 
vailed in this State from 1819 to 1868, when it was first adopted in 
its present form; and no exceptionecan be made in cases of fraud. 
Th. 302. 

13. Same; bill in equity for discovery; procee dings as for contempt.—The 
statute which authorizes a judgment creditor, his assignee or per- 
sonal representative, who has exhausted his legal remedies, to file 
a bill in equity against his debtor, to compel a discovery of money, 
property or effects liable to the payment of his debt; and em- 
powers the court, after a judicial ascertainment of the existence 
of such money, property or effects, to render a decree requiring 
the debtor, within a specified time, to deliver the same to the 
register, and to make all necessary orders for the collection and 
recovery thereof, and to imprison the defendant until he complies 
with the decree (Code, §§ 3887-9), confers a new and extensive 
jurisdiction upon courts of chancery, not previously possessed ; its 
manifest purpose is to coerce the payment of an ordinary judg- 
ment debt by imprisonment in the county jail, under the guise of 
making a refusal to pay a contempt of court; it is, in its true es- 
sence and purposes, a law authorizing imprisonment for debt, and 
is, therefore, unconstitutional and void. (Bricker tt, C. J., dis- 
senting, held that the statute is merely a regulation of a pre-exist- 
ing original jurisdiction of the court, and intended to render it 
more effective; that it does not authorize imprisonment for debt, 
and is not violative of any constitutional provision.) Ev parte 
Hardy, 308. 

lt. Act of Feb. 13th, 1879, coufe rring jurisdiction of Circuit Court on Pro- 
bate Judge of Perry.—The act entitled, *‘An act to confer jurisdic- 
tion upon the probate judge of Perry county, concurrent with the 
Circuit Court, with authority to hold court at Uniontown, Ala- 
bama,’’ approved, February 13, 1879(Pamph. Acts, 1878-9, 231), is 
constitutional. Moore v. The State, 360 

15. Spe cial or local law as to payment of teachers by school supe rintendent 
of Lee county.—The special act approved February 9th, 1877, en- 
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titled ‘“‘An act to authorize the county superintendent of Lee 
county to pay certain debts contracted by the trustees of the pub- 
lie schools of the city of Opelika’? (Sess. Acts 1876-7, p. 225), is a 
valid statute, belonging to the class of curative or healing stat- 
utes, and is not obnoxious to the constitutional provision (Art. Iv, 
§24) imposing restrictions on special and local legislation. Me- 
Kemie v. Gorman, 442. 


16. Notice of application jor Spe cial or local law.—Whether or not notice 


Was given of the intention to apply for the passage of a special or 
local law, as required by the 24th section of the 4th article of the 
constitution, is not a disputable fact, as to which evidence may be 
received to invalidate the law, when rights are asserted under it. 
Such notice is conclusively presumed to have been given, unless 
the contrary is affirmatively shown by the journals of the General 
Assembly. Ib. 44? 


CONTEMPT. 


1. Power of court to punish for.—Every court is the exclusive judge of 


a contempt committed in its presence, or against its process; and 
the exercise by a court of competent jurisdiction of "he power to 
punish for such contempt, can not be revised on error, or assailed 
collaterally by writ of habeas corpus. Ev parte Hardy, 303. 


Attachment for conte mpt; whe na civil reve dy.—The process of ut- 


tachment is termed process of contempt, and, in theory, it is 
founded on the offense given the court by the failure to obey its 
rules, orders or decrees; and when employed by a court of equity 
to enforce its rules, orders or decrees, for the benefit or protection 
of its suitors, it is but a civil process, in the nature or an execu- 
tion, for the benefit of the party injured, or in interest. (Per 
BricKeE.u, C. J.) Ib. 302. 


CONTESTED ELECTIONS. 


Z 


“‘nder charter of the Citu of Selma: final record and custody of the 
papers.—The charter of the City of Selma having made no pro- 
vision, either for the custody of the papers relating to the contest 
of municipal elections therein provided to be had before the judge 
of the circuit court, or for making any final record of such contest, 
while such papers may properly be deposited with the clerk of 
that court for safe keeping, they do not thereby become records 
thereof, of which the clerk can certify, and by certifying authenti- 
cate a copy, so as to render such copy competent evidence. 
Davidson v. Woodruff, 356. 

ame; original pape rs and judgment compe tent evidence.—The judg- 
ment rendered on the trial of such contest in favor of the contest- 
ant, is conclusive as to his right to the office, in a subsequent ac- 
tion brought by him to recover it; and such judgment and the 
original papers relating te the contest are admissible evidence in 
such action, to establish his right to a recovery. Jb. 356. 


3. Oath of office; when may be taken.—In an action in the nature of 


quo warranto, it is sufticient, under the statute, if the relator take 
the oath of office prescribed by law, after judgment; and hence, 
evidence that he had or had not taken such oath before the com- 
mencement of the suit, is wholly immaterial. /b. 356. 


CONTRACTS. 


1. Contracts in restraint of trade; when valid.—Contracts restraining 


the exercise of any trade, profession or business, are legal, when 
they are confined to a limited locality, not unreasonably large or 
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extensive, and there is a fair and reasonable ground for the re- 
striction. Robbins v. Webb, 393. 

When covenant as to use of land valid.—Where the owner and pro- 
prietor of a public warehouse on a navigable river conveys a 
tract of land adjoining that on which his warehouse is situated, 
taking from the purchaser a penal bond containing a covenant 
not to allow or permit a warehouse or place for shipping or re- 
ceiving goods upon the conveyed premises, such covenant is not 
void as against publie policy. Jb. 393, 

When two instruments construed as parts of the sane transaction.—G. 
sold a tract of land to M. upon the condition that he and 8. would 
execute to G. a bond binding themsi!ves ‘not directly or indi- 
rectly to permit or allow a warehouse or place for the shipping or 
receiving of goods either upon or through” a designated part of the 
premises. The bond was signed by M. and 8., bearing date Feb. 
ruary 19th, 1859. At the request of M. a deed was executed by 
G. conveying the land toS., bearing date February 26, 1859. Both 
the bond and deed were delivered on the last named date. Held, 
that the two instruments must be construed together as parts of 
the same transaction, although no reference is made in the deed 
to the bond, and the bond recites that M. had ‘‘bought’’ the land. 
Tb. oD). j 

Same; when parol evidence admissible.—In such case, parol evidence 
is admissible to show all the facts and circumstances, not incon- 
sistent with the two instruments, surrounding the main fact, 
which was the sale, and connected, or contemporaneous with, or in 
any manner throwing light upon it; and it is not necessary, in 
order to make these facts and circumstances contemporaneous 
with the sale, within the meaning of the law, that they should 
have occurred or been performed on the same day. Jb. 393. 

Marks of punctuation; when supple d by the courts.—When an instru- 
ment has been inartificially drawn, and contains no marks of 
punctuation, the rules of proper construction authorize these to 
be supplied, so as best to effectuate the intention of the parties. 
Seay & Hendrick v. MeCormick, 549. 

Nudum pactum. Writing awkwardly expressed, construed as. 
Rice *s Adin’r v. Rice. 


CORPORATIONS. 


1. 


2 


Powers and duties of dire ctors.—Private corporations are formed for 
private gain, and the board of directors who are intrusted with 
the management of its affairs are selected from the stockholders, 
on account of their supposed fitness for the position, and occupy 
the position of trustees, to whose judgment and discretion much 
is confided, and from whom infallivility is not expected. Tuska- 
loosa Man. Co. v. Cox, 71. 

Stockholders; how may obtain redress when interests of corporation are 
endangered.—When the interests of the corporation are suffering, 
or are likely to suffer, through the inefliciency or faithlessness of 
any agent or official, an appeal for redress should first be made to 
the board of directors, or other governing body, and on their fail- 
ure or refusal to act, the next redress, in ordinary cases, will be 
found in the power of the ballot, under the charter and by-laws of 
the corporation; aud though there may be cases in which the 
stockholder may invoke the restraining power of a court of equity 
in the first instance, it must be a very strong case, showing that 
an appeal to the board of directors would be of no avail, and de- 
lay extremely perilous. Jb 71 

(40 
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Same; rule applied to facts of this case.—The bill in this case being 
filed by three of the stockholders in a ‘private corporation engaged 
in manufacturing cottom goods, two of them being directors, 
against four other directors who composed the executive commit- 
tee, and against the corporation, charging that one of saidcom- 
mittee, who was also the treasurer and general financial manager 
of the business, under the superintendence of the committee, was 
allowed to purchase all supplies from a mercantile firm of which 
he was a member, at prices greatly in excess of the market rates, 
whereby he was enriching said partnership, at the expense of the 
corporation, reducing its dividends, and depressing the value of 
its stock; and asking the removal of the treasurer and agent, the 
settlement of his accounts; but not charging any fraud or bad 
faith on the part of the other members of the committee, nor 
alleging that redress had been sought through the instrumentali- 
ties provided by the charter and by-laws; held, that the bill is 
without equity, and an injunction granted on its filing should be 
dissolved. Jhb. 71 


Judicial notice of charter.—The charter of a municipal corporation 


is a public statute, of which the courts will take judicial notice. 
Perkins v. City of Selina, 145. 

Municipal corporation ; when action lies against, an account of inju- 
ries caused by defective streets.—When the duty of keeping its 
streets in repair is especially enjoined by its charter upon a mun- 
icipal corporation, an action for damages lies against the corpora- 
tion in favor of a person who suffers injury from the negligent per- 
formance of this duty. Jhb. 145. 

Corporation formed under generallaws; power to borrow money and 
mortgage property.—A corporation incorporated under the general 
laws of this State, the lawful plans and purposes of which render 
necessary the acquisition of land and the construction of buildings, 
has the power to make all usual and proper contracts to enable it 
to obtain loans of money to be used for these purposes, whether it 
be by a direct negotiation on its own paper and security, or by 
borrowing the credit of others and employing it in raising money ; 
and such corporation, having expressly conferred upon it by stat- 
ute the capacity to acquire, purchase, dispose of, and convey real 
and personal property, has also the power to execute a mortgage 
on its property to secure such loans, or to protec and indemnify 
those whose credit it has borrowed. Taylor v. Ag. & Mech. Asso- 
ciation, 229. 

Same; execution of mortgage by its agents.—Where by the constitu- 
tion of such corporation, the box ird of directors were e mpowered 
to elect an executive committee to be composed of three of their 
members, ‘‘ who shall be competent to transact any official busi- 
ness, unless otherwise instructed,’’ and such committee, when ap- 
pointed, were expressly authorized by the board of directors to 
negotiate a loan, and generally to transact other business pert: uin- 
ing to the board, but were not inhibited fron, or instructedagainst 
making a mortgage for the security of the loan, and they negotiated 
a loan by borrowing and using the credit of other parties, and to 
secure and indemnify such parties, they executed a mortgage on 
the corporation’s real estate; held, that the power to execute the 
mortgage devolved upon the committee, not by delegation from 
the directors, or as their agents, but by operation of the constitu- 
tion, and as agents of the corporation, and was inc lac led in the 
general grant of power totransact any official business. Ib, 229. 

Ratification by corporation of act of agent; when an estop ypel.—A 
loan having been negotiated for a corporation, and to secure it a 
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mortgage made, but defectively executed, on its property by an 
agent, an acceptance by the corporation of the benefits of the 
transaction, by receiving and appropriating to its own uses the 
money obtained on the loan, constitutes a ratification of the 
agent’s act; and although resting in parol, the ratification, in 
equity, operates as an estoppel on the corporation from denying 
the authority of the agent, or the execution of the mortgage. Ib. 
+44) 

9. Public schools in Opelika; school district, and powers of board of 
Under the act of the General Assembly approved 
April 15th, 1875, entitled ‘‘ An act to empower the mayor and city 
council of Opelika to establish and maintain a system of public 
schools within said city, and for other purposes ’’ (Sess. Acts 
1872-3, p. 246), and the several subsequent acts of the Board of 
Education, the area bounded by the city limits was established 
as a school district, separate and distinct from the other school 
districts of the county; the public schools within that district, 
their management and control, were committed to a board of trus- 
tees to be elected by the city council; the board of trustees thereby 
created became a quasi-corporation, having a capacity of perpet- 
ual succession, and the express power of employing teachers to 
conduct the public schools ; theircontracts with teachers might be 
made verbally or in writing, and would be subject to the same in- 
ferences and implications that bind an individual in the employ- 
ment of agents or servants; and the validity and operation of 
these contracts could not be impaired, or in any manner affected, 
by a change in the membership of the board of trustees, created 
by a new election. MeKemie v. Gorman, 44?. 


trustees. 





COURT, CITY (Selma). 

1. Powers and jurisdiction.—The City Court of Selma is invested by 
the statute creating it with ‘‘ the powers and jurisdiction which 
are now, or may hereafter be conferred by law on the several Cir- 
cuit and Chancery Courts ;’’ and its judgments and decrees, when 
reviewed or examined by this court, stand on the same footing 
with the judgments and decrees of those courts. (Per BRICKELL, 
Ge Jd.) Ex parte Hardy, oO 


COURT, COMMISSIONERS. 

1. Jurisdiction and powers.—The Commissioners Court, in the exercise 
of the statutory powers with which it is clothed, whether judicial 
or quasi legislative, is esteemed an inferior tribunal of limited 
jurisdiction; to uphold its acts or sentences, its records must 
affirmatively show the existence of the facts upon which its au- 
thority depends; and the existence of a jurisdictional fact, or its 
determination of the existence of such fact, will not be presumed 
from the exercise of jurisdiction, nor can it be inferred by argu- 
ment from other recitals. Joiner v. @Vinston, 129. 


COURT, COUNTY. See Criwinat Law, 21-26. 


COURT, PROBATE. 

1. Jurisdiction in matters of administration.—As to all matters of ad- 
ministration, the Probate Court is, under constitutional pro- 
visions (Art. 7, § 9), a court of general jurisdiction, and all proper 
intendments will be indulged to sustain its exercise of the powers 
conferred in reference to such matters; and this principle is ap- 
plied, in this case, to the issue of a summary execution against the 
surety on an administration bond. Steele v. Tutwiler, 107. 
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ABUSIVE oR INSULTING LANGUAGE, IN DwELLING-Howske, «c. 


Constituents of offense.—The words, ‘* If you don’t give up my pistol, 
Pll knock your brains out, by God,’ Ws addressed to a man, would 
doubtless be construed as insulting, and would tend to provoke a 
breach of the peace; and when addressed to a woman, in the 
dwelling-house of another person, are violative of the statute 
(Code, § 4203) prohibiting the use of *‘ abusive, vulgar, or insulting 
language,’’ under such circumstances. Benson v. The State, 513. 

Proof of words as charged.—Under xn indictment for using abusive, 
insulting or vulgar language, in or near the dwelling-house of the 
prosecutor, in the presence of a female member of his household 
(Code, § 4205), itis not necessary to prove the exact words charged, 
but is sufficient to prove them substantially as charged, provided 
there is no variance in the sense. Benson v. The Stute, 544. 


ACCOMPLICE. 


Corroboration of testimony of—The testimony of an accomplice 
must, to authorize a conviction for felony, be corroborated by 
other evidence tending to connect the defendant with the com- 
mission of the offense ; but it is not necessary that there should be 
other evidence which would, of itself, warrant a conviction 
Lumpkin v. The State, 56. 

Same; when admissible.—Evidence corroborative of the testimony 
of an accomplice must be confined to points material to the eon- 
Viction, or to circumstances with which the defendant is in some 
manner connected, or which affect his identity. Marler v. The 
State, 580. : 

Same.—An accomplice having testified, that in pursuance of an 
agreement between himself and the aceused, he killed the de- 
ceased, and immediately thereafter went to the house of a sister 
of the deceased, corroborative evidence of the fact that he did go 
to the house of the deceased’s sister, after the commission ef the 
homicide, is inadmissible, it being a collateral fact which, apart 
from the accomplice’s testimony, in no way tended to connect the 
accused with the crime. Jb. 589, 

Same.—Where on the trial for murder an accomplice is examined 
on behalf of the State, and he testifies toa conspiracy between 
himself and the defendant, compassing the death of the deceased, 
his testimony as to all facts which he alleges constituted a part of 
the conspiracy, is admissibie. Jb. 580, 

Caution by court to accomplice introduced by the State as a witness. 
Where an accomplice, who had been ihdicted jointly with the 
defendant, but as to whom there had heen a severance, is intro- 
duced as a witness on behalf of the State, it is not error for the 
court to instruct him as to his rights touching his examination, or 
to state to him that his testimony might be used against him, and 
that the announcement made by the solicitor, that witness’ testi- 
mony would not be used.against him, might not be regarded by 
the judge before whom h® might be tried. Jb. 580. 


ARSON. 


8. Arson in second degree; typographical error in statute.—In the statute 


which makes the burning of a ‘‘cotton house, or cotton pen con- 
taining cotton,’’ arson in the second degree (Code, § 4.47), the 
word or is a typographical error; it is not in the original statute 
on file in the office of the Secretary of State, and the statute must 
be read and construed as if that word had not been inserted 
Washington v. The State, 85. 
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9. Burning cotton house.—Burning a ‘cotton house” is, under the 
statute thus construed, arson in the second degree, whether it 
contains cotton or not; and there is no misjoinder of an indictment 
which charges the defendant in one count with burning a ‘‘cotton 
house containing cotton,’’ and in another count charges the burn- 
ing of a cotton house. Jb. 85. 


> 


ASSAULT AND BATTERY. 


10. Jurisdiction of justice; plea of forme r conviction.—J ustices of the 
peace have no jurisdiction of an assault or assault and battery 
with a weapon; and hence a judgment of conviction of either of 
these offenses, where a weapon is used, before a justice of the 
peace, is void, and can not operate to bar a prosecution therefor 
by indictment in the Circuit Court. Danzey v. The State, 296. 


BURGLARY. 





il. Breaking; what constitutes.—To constitute burglary, there must be 
a breaking, removing, or putting aside of something material, 
which constitutes a part of the dwelling-house, and is relied on as 
a security against intrusion. If the entrance be effected through 
an opening previously there, without forcible enlargement of it, 
this can not be a burglarious entry, unless it be effected through 
an open chimney. Carter v. The State, 96, 

12. Same.—It does not require violent or mechanical force to constitute 
a burglarious entry. If any force be employed to remove or dis- 
place that which has been placed to close an opening in a dwel- 
ling-house, or to proteet the conterts within, this is sufficient to 
constitute burglary ; since the Jaw can not institute an inquiry inte 
the sufficiency of the various fastenings employed for the preserva- 
tion of chattels in store. Jb. 96, 

13. Proof of breaking.—An entry into a store-house through an open 
window, without foree or violence, is not burglarious; and where 
the only evidence for the prosecution is the testimony of the 
owner of the house, to the effect that he one morning found a 
window open which was usually kept closed, but could not say 
that it was closed or fastened the previous night, and that he 
found on examination no signs of a breaking or entry, the court 
should charge the jury, on the written request of the defendant, 
that they must find him not guilty. Green rv. The State, 539. 

14. Relevancy of evidence.—The refusal of a defendant, charged with 
burglary, to allow his house to be searched without a warrant for 
that purpose, is the assertion of a valuable and undoubted consti- 
tutional right, and can, in no case, be construed into a criminative 
circumstance. Such refusal is, therefore, inadmissible as evi- 
dence against the defendant. Murdock v. The State, 567. 

15. Confessions.—Where a witness, upon whose affidavit the defendant, 
before indictment found, had been arrested for burglary, testified, 
that ‘‘ when the preliminary trial was about to be bad, defendant 
called her aside, and toid her if she would dismiss the prosecution 
he would try to get her things for her; that from a description she 
had given of them, he thought he knew where they were ; and she 
then promised him that she would dismiss the prosecution,”’’ 
held, that the testimony was admissible, the statement made to 
her by the defendant being voluntary. Jb. 567. 





CARRYING CONCEALED WEAPONS. 


16. Threatened or apprehended attack.—Under the statute prohibiting 
the carrying of concealed weapons (Code, § 4109), singe amended 
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18. 


19, 


20, 


22. 


(Sess. Acts 1880-81, p. 38), the exception in favor of a person 
‘being threatened with, or having good reason to apprehend an 
attack,’’ was construed to justify the carrying of such weapons as 
a means of defense only against such threatened or apprehended 
attack, and not as a means of offense by a person who intended 
to provoke an attack, though he had been threatened; but, to 
make out this justification, it was sufficient for the defendant to 
show such threats or apprehended attack, and he was not required 
to negative an offensive purpose or intention on his part. Collier 
The State, 499. 

Traveling,” a ‘setting out on a journey.”’—~* Traveling” and ‘‘set- 
ting out on a journey’’ are used in the statute in the popular mean- 
ing of the terms, and it is impossible to lay down any unbending 
rule or determine the distances which will characterize the act as 
a journey or the actor as atraveler. Much must depend on the 
circumstances of each particular case. Wilson v. The State, 41. 


Same; what circumstances may constitute.—The fact of leaving the 


neighborhoo.t of one’s immediate acquaintances and friends, going 
among strangers, and, possibly, the purpose and object in view, 
are circumstances to be weighed by the jury in determining 
whether the defendant was traveling, or setting out on a journey, 
so as to excuse the carying of weapons concealed about his person. 


lb. 41 


Same; charge to jury as to.—There may be cases so plain that the 


presiding judge may, as matter of law, instruct the jury that the 
defendant was or was not traveling or setting out on a journey. 
But, when the only evidence in the case was, that defendant was 
setting out by railroad toa place in another county, distant by 
railroad forty miles, and by dirt road twenty miles, and the court 
charged the jury this was not setting out on a journey — Held 
error. [The majority of the court go further, and hold that, if this 
testimony be believed, defendant was setting out on a journey.) 
Tb, 41. 

Charge on irrelevant evidence.—The prosecutor who made the afli- 
davit charging the defendant with the offense of carrying con- 
cealed weapons, being asked why he made it, replied, that, a 
short time previously, while his employer had gone to Tennessee, 
leaving him to take charge of the horses, the defendant ‘trode one 
of his horses nearly down, and then turned him loose,’’ and his 
employer having found it out on his return, ‘‘defendant said 
either I or— told him, and that when he found out which it was, 
he would fix the one who told it, and would leave, and carry his 
pistol with him.’’ J/eld, that this evidence had no bearing on 
the guilt or innocence of the defendant, and that the court erred 
in refusing to so instruct the jury at the defendant’s request. 
Sullivan v. The State, 525, 


County Court; PROSECUTIONS IN. 


Institution of prosecution by affidavit or procurement Of solicitor. 
Although the solicitor is forbidden by statute ‘‘to commence a 
prosecution by his own afflidavit,’’ except in certain specified 
cases (Code, §779), yet a prosecution will not be dismissed, as be- 
ing brought in violation of the statute, because the affidavit was 
made by a person who was at the time in jail ona criminal charge, 
and whose name was subse ribed to it by mark, attested by the 
assistant solicitor. Sale v. The State, 530. 

For what offenses prosec utions may be commenced by affidar it for war- 
rant of arrest.—Section 4702 of the Code, setting out the substance 
of an affidavit for a warrant of arrest, to be issued by a justice of 
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the peace or county judge, although it uses the words, ‘‘an offense 
has been committed against the person or property of A. B.’’ &e., 
is net confined to misdemeanors against the person or against 
property. Ib. 530. 

23. Complaint, and warrant of nrrest.—Sections 4647-50 of the Code, 
which have been of force, without material alteration, since the 
adoption of the Code of 1852, apply only to preliminary proceed- 
ings before committing magistrates, and not to criminal prose- 
cutions before the County Courts, or a justice of the peace, under 
the jurisdiction since conferred. Jb. 530. 

24. Probable cause for afiidavit—When a prosecution for a misde- 
meanor is commenced in a County Court having concurrent 
jurisdiction with the Circuit Court, by an affidavit which conforms 
to the requisitions of the statute (Code, § 4702), no inquiry can be 
made, on the trial, into the good faith of the person who made the 
affidavit, or the sufliciency of the facts within his knowledge to 
constitute reasonable cause, or to generate a reasonable belief of 
the defendant’s guilt; the prosecution having been regularly com- 
menced, the only issue is as to the guilt or innocence of the de- 
fendant. Sullivan v. The State, 525. 

25. Election by State.—Such prosecution involves but one charge or of- 
fense, and the same rule applies as to an election that applies in 
other cases; but the prosecuting officer is not bound to first intro- 
duce as a witness the person who made the affidavit, and elect to 
proceed for the particular offense as to which he testifies; nor can 
the defendant compel him to make that election, and exclude the 
testimony of the witness first offered, because the person who 
made the atlidavit by which the prosecution was commenced, and 
who was atterwards introduced as a witness, was ignorant of the 
particular offense to which the first witness testified. Ib. 525. 

26. Objection to competency of presiding judge—An objection to the com- 
petency of the presiding judge, in a criminal prosecution before 
the County Court, ‘‘if avrilable anywhere, is no ground for revers- 
ing the judgment.’’ Sale v. The State 


» vol, 


EVIDENCE IN Criminat CaASsEs. 


27. Declarations of party; admissibility of —The declarations of the de- 
fendant, in exculpation of his conduct, are not competent evidence 
for him, unless they constitute a part of the res gestw. Roberts v. 
The State, 515; Billingsli atv. The State, 486 . 

28. Evidence of deceased witness.—The testimony of a witness since de- 
ceased, taken onthe preliminary examination of the defendant 
before a magistrate, and by him committed to writing at the time, 
though not signed by the witness, is competent evidence against 
the defendant on his trial, on proof of its correctness by the mag- 
istrate. Jb. 515. 

2) Admission; not implie d from refusal to allow search without warrant. 
The refusal of a defendant, charged with burglary, to allow his 
house to be searched without a warrant for that purpose, is the 
assertion of a valuable and undoubted constitutional right, and 
can, in no case, be construed into a criminative circumstance. 
Such refusal is, therefore, inadmissible in evidence against the 
defendant. Murdock v. The State, 567. 

30. Confessions; when admissible.—While a confession induced by a 
promise made to the defendant, by the prosecutor, to dismiss the 
prosecution, would not be admissible in evidence; yet if the con- 
fession was antecedent to, and therefore, uninfluenced by the pro- 
mise, it is admissible. Jb. 567. ° 

31. Same.—Where a witness, upon whose affidavit the defendant, be- 
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fore indictment found, had been arrested for burglary, testified, 
that ‘‘ when the preliminary trial was about to be had, defendant 
called her aside, ani told her if she would dismiss the prosecution 
he would try to get her things for her; that from a description she 
had given of them, he thought he knew where they were ; and she 
then promised him that she would dismiss the prosecution,’’— 
held, that the testimony was admissible, the statement made to 
her by the defendant being voluntary. Jb, 567. 

82. Same.—The confessions of the accused, if made voluntarily, not 
being induced by hope or fear excited by others, are admissible 
evidence against him, though made while he was under arrest, to 
the officer having him in custody, and in response to inquiries ad- 
dressed to him by the officer. Redd v. The State, 492. 

33. Same; to what facts the jury may look in determining their credibility. 
In the consideration and determination of the credibility of con- 
fessiops, or the effect or weight to which they are entitled as evi- 
dence, the jury must look to all the facts and circumstances un- 
der which the confessions were made,—those which were intro- 
duced before the court, ifshown to them, as wellas any others that 
may be inevidence. Youny v. The State, 569. 

34. Same; province of the jury in reference to.—If, in view of all the evi- 
dence, the jury are not satistied,that a confession was made freely, 
voluntarily and intelligently, or if it is not harmonious and con- 
sistent with the cther evidence, it should be rejected as wanting 
in credibility, or as not entitled to weight in determining the ques- 
tion of guilt or innocence. But, although the jury may believe 
that a confession was involuntary, yet, if it is corroporated by, or 
harmonious and consistent with the other evidence, or if of its 

truth they have no reasonable doubt, the confession should be 
accepted and acted upon by them. Jb. 569. 

35. Corpus delicti he ing proved, a conviction is authorized by an extra-ju- 
dicial confession.—Where the corpus delicti is proved independent 
of the prisoner’s confession, an extra-judicial confession estab- 
lishing his criminal agency, if believed by the jury, will authorize 
aconviction. 4569. 

36. As to the admissibility of confessions, dying declarations, and 
threats, ina prosecution for murder, ride tifra, 47-51, 62-69 


37. As to the testimony of accomplices, ride supra, 3-7. 
Homicipe; Murper; MANSLAUGHTER; SELF-DEFENSE. 


38. Sufficiency of indictment.—An indictment for murder, in the form 
prescribed by the Code (Form No. 2, p. 901, § 4824), has been 
held sufficient, eve: since the decision in the case of Noles v. The 
State, 24 Ala. 672 Phillips v. The State, 469; Billingslea v. The 
State, 486. 

39. Same.—An indictment which charges that the defendant, ‘‘ unlaw- 
fully and with malice aforethought, did kill Lucy L. by strangula- 
tion, in this, to-wit, that he choked her to death,’’ is sufficient 
under the provisions of the Code. Redd v. The State, 492. 

40. Constituents of murder in first or second degree.—Every homicide, 
committed with malice aforethought, is not necessarily murder in 
the first degree. Of the four classes of homicides which are 
declared by the statute to constitute murder in the first degree, 
one is defined to be any ‘“ willful, deliberate, malicious, and pre- 
meditated killing’ (Code, § 4295) ; each of which qualifving adjee- 
tives is an essential part of the definition, and all should be em- 
ployed in instructing the jury, since an unlawful killing which 
does not fall within the exact definition, but rises above the grade 
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41. 


42. 


44, 


46. 


of manslaughter, is murder in the second degree. Smith v. The 
Niate, 424. 

Same.—lf life be taken unlawfully, by a blow intentionally given, 
with an instrument calculated to produce death, and this blow be 
not the immediate, unpremeditated result of an assault (or assault 
and battery) inflicted on the slayer, and be not a necessary means 
of protection against an assault caiculated to produce death or 
grievous bodily harm, such killing is murder; but, if it be want- 
ing in any one or more of the qualities of willfulness, deliberation, 
malice and premeditation, as those statutory terms have been 
defined by the decisions of this court, it is murder in the second 
degree. Ib. 424. 

Charge as to constituents of manslaughter.—A charge instructing the 

jury that ‘“‘ manslaughter is the voluntary killing of a human being 

without malice,’’ is faulty, since the killing must have been unlaw- 

ful as well as voluntary. Jb. 424. 

‘harge as to justifying provocation.—A charge instructing the jury 

that ‘*no amount of provocation will justify the taking of human 

life,’’ is caleulated to mislead them, since, if danger to the accused 

Was imminent, threatening him with loss of life, or with grievous 

bodily harm, and he had no other mode of escape, he might law- 

fully slay his assailant. Jh. 424. 

Conviction of murder in second degree.--Under an indictment for 
murder, if the defendant is found guilty of murder in the second 
degree, he can not, on another trial,be convicted of the higher 
offense. Lh. 424. 

Pre sumption of malice from use of de adly weapon,—In cases of homi- 
cide, the law presumes malice from the use of a deadly weapon, 
and casts on the defendant the onus of repelling that presumption, 
unless the evidence which proves the killing shows also that it 
Was perpetrated without malice: and whenever malice is shown, 
and is unrebutted by other facts, there can be no conviction for 
any degree of homicide less than murder. Roberts v. The State, 
156. 

Self-defense.—The law does not require that a person, when attacked 
in his own house, shall retreat, nor does it require that danger 
to life or limb shall be real, but authorizes him to act on appear- 
ances, when sufficient to create in the mind of a reasonable man a 
just apprehension of imminent danger to life or limb. 6. 156. 

Previous threats by deceased against defendant.—Previous threats 
made by the deceased, however violent, ‘‘will not, of themselves, 
excuse the killing, but there must have been some words, or overt 
act, at the time, clearly indicative of a present purpose to do the 
defendant some injury.’’ Roberts v. The State, 515, 

Same ; admissibility of. —Threats made by the deceased against the 
defendant, whether communicated or not, are not admissible evi- 
dence for the defendant, unless it is shown that, at the time of the 
killing, the deceased was making some demonstration, or overt 
act of attack, in consummation of such threats, so as to raise the 
question of self-defense ; but, wherea case of self-defense is shown, 
evidence of uncommunicated threats, recently made, is admissi- 
ble for the purpose of showing the gue animo of such demonstra- 
tion or attack; so, also, evidence of uncommunicated threats is 
frequently admissible in corroboration of communicated threats 
which have been admitted; and where it is doubtful which party 
commenced the difliculty, evidence of such threats is admissible 
to show who was probably the aggressor. These views “‘ are not 
in harmony with the former decisions of this court, but are in full 
accord with the doctrine established by the more recent cases of 
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the highest courts of this country ;’’ and, tested by these princi- 
ples, evidence of threats in this case, communicated and uncom- 
municated, ought to have been admitted. Roberts v. The State, 
156. 

49. Evidence of violent character of deceased.—Evidence of the character 
of the deceased as a violent, dangerous, overbearing, or turbulent 
man, ‘is always admissible for the accused, where uncommuni- 
cated threats are received, and for the like purpose of illustrating 
the circumstances of the killing, and of qualifying, explaining, and 
giving point to such threats, as also to the conduct of the deceased 
at the time of the killing;’’ since a demonstration, or overt act of 
attack, made by such a man, may afford much stronger evidence 
of imminent peril to the life or limb of the person assailed, than 
when made by a person of an opposite character or disposition. 
Ib. 156. 

50. Threats by accused against deceased.—The evidence against the 
defendant as the guilty agent being entirely circumstantial, threats 
to kill the deceased, made by him at different times during the 
period of two years before the killing, are admissible evidence 
against him. as tending to show his feelings toward the deceased, 
though not connected with the killing; the probative force of such 
threats depending upon the circumstances under which they were 
made, their repetition, the lapse of time intervening between them 
and the killing, whether they were absolute or conditional, 
whether there were opportunities for carrying them into execu- 
tion, and other like considerations, which affect their weight but 
not their admissibility. Redd v. The State, 492. 

50. Same.—A witness who passed the defendant and the deceased 
while walking together, a few weeks before the killing, may testify 
that he heard defendant say to deceased, ‘* You are a liar, you did 
do it,and I will kill you,”’ though he did not hear any other part of 
the conversation between them. Jb. 492. 

51. Homicide; whether killing was intentional or accidental.—Parties are 
presumed to intend the natural consequences of their intentional 
acts; and where the evidence shows, as in this case, that the de- 
fendant shot and killed the deceased with a gun pointed at him 
and intentionally discharged, though he declared immediately 
afterwards that he did not know it was loaded, while other evi- 
dence showed that he knew inthe early part of the day that it 
was loaded, whether the killing was intentional! or accidental is a 
question for the jury, and the court may properly refuse to charge 
on the effect of the evidence. Cross v. The State, 476. 

52. Motive as proof of malice.—Motive is one means of proving malice, 
but not the only means, since malice may sometimes be inferred 
from the absence of suflicient extenuating circumstances; and 
where, as in this case, there is no controversy as to the fact of 
killing by shooting with a gun pointed at the deceased and inten- 
tionally discharged, though the defendant said he did not know 
the gun was loaded, the court may properly refuse to instruct the 
jury, at his request, that the failure of the prosecution to prove an 
adequate motive for the killing was a strong circumstance in favor 
of the defendant’s innocence. Jb. 476. 

53. Murder; evidence of motive; when admissible.—Where a defendant 
indicted for murder had, prior to the killing, filed a biil in equity 
against his wife for a divorce, it is competent for the State, for the 
purpose of showing motive, to prove that the deceased was a mate- 
rial witness for the wife, to whom she had filed interrogatories, but 
whose deposition had not been taken, and that the cause was pend- 
ing at the time of the killing; and for this purpose, there being an 
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agreement of counsel that the original papers might be used in 
place of a certitied transcript, the original bill filed by the de- 
ftendant, the answer of the wife, the interrogatories to the de- 
ceased, and a decree dismissing the bill rendered in the cause 
after the deceased was killed, are admissible in evidence. Marler 
v. The Stale, 580. 

54. Same.--In such case, it is also competent for the State to show, that 
a few months before the deceased was killed, defendant told wit- 
ness that he was tired of his wife, that she had not treated him 
right, and that he was going to get a divorce from her, and that 
he wanted witness to give him his daughter. 4b. 580. 

55. Same.—It is also competent, in such case, for the State to show, 
that shortly before the deceased was killed the witness heard de- 
fendant say, that the deceased was trying to attend to his busi- 
ness, und that if he did not quit it he would kill him. Jb. 580. 

56. Declarations of def ndant, not connected with killing.—The defendant, 
a negro man, being indicted for the murder of a negro woman, 
and the evidence against him being entirely circumstantial, it is 
not permissible for the prosecution to prove his aeclaration, made 
a few days before the killing, but not shown to have had any refer- 
ence to the deceased, ‘that he did’nt mind killing a negro, if he 
fooled with him, any more than he would a buck rabbit.”’ Such*de- 
claration, though it may indicate general malignity of heart, is 
irrelevant, and should not be received as evidence, unless it 
formed a part of the res gestx, or was directly connected with the 
killing. Redd v. The State, 492. 

57. Evidence showing health of deceased, and relations existing between 
him and accused.—The state of health of the deceased, immedi- 
ately before the infliction of the wound charged to have caused 
his death, is relevant evidence for the prosecution, as bearing on 
the question whether death ensued from the wound; and the pre- 
vious relations existing between the deceased and the accused, 
are competent evidence, since from them motive may be inferred. 
Phillips v. The State, 469. 

os. Variance as to we apon Use d.—Under the provisions of the Code, as 
at common law, if the indictment alleges, in a single count, that 
the death was caused ‘‘ by cutting with a knife,’’ a conviction 
cannot be had on proof that it resulted from blows inflicted by 
striking with a pistol. Jb. 469. 

59. Relevancy of evidence for defendant, indicted for murder of his wife. 
The defendant being on trial under indictment for the murder of 
his wife, from whom he had separated, and setting up the defense 
of insanity ; and it being proved that the deceased had given birth 
to an illegitimate child, prior to her marriage with the defendant, 
and was suspected of criminal intercourse, before or at a time 
proximate to the killing, with one S.; the defendant can not be 
allowed to prove that said S. was the reputed father of said ille- 
gitimate child. Billingslea v. The State, 486. 

60. Same; declarations of defendant.—In such case, the declarations of 
the defendant himself, made before the killing, as to the troubles 
between him and his wife, fall within the general principle, which 
excludes the declarations of a party as evidence for him except 
when they constitute a part of the res gestr. Ib. 486. 

61. Foot prints near scene of the crime; when admissihble.—The character 
of foot prints leading to or from the place where the crime was 
committed, discovered when the crime was discovered, and their 
correspondence with the feet of the accused, or with shoes worn 
by him or found in his possession, are admissible in evidence for 
the purpose of identifying him as the guilty agent. Such corre- 


or 
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spondence is a matter of fact, to which any witness observing it 
ean properly testify. Young v. The State, 569. 
‘onfessions; when inadmissible. —Two prisoners who had been com- 
mitted to jail on the charge of murder, then recently perpetrated, 
were taken in a few days after their commitment, without legal 
authority, by a body of forty unarmed men; and handcuffed, 
chained together, and guarded, they were carried seven miles 
into the country to a church near the scene of the murder, before 
arriving at which place, the crowd had increased to seventy-five. 
These men had obtained the keys of the jail from the sheriff, on 
the assurance that they would restore to him the prisoners un- 
harmed, accompanied with a threat that they would have the 
prisoners even if he did not 'et them have the keys, and their 
purpose in taking the prisoners, as stated by them to the sheriff, 
was to find some monev alleged to have been taken at the time of 
the commission of the offense; but it was not shown that the 
prisoners were informed of the assurance given the sheriff, or of 
the crowd’s avowed purpose in taking them from jail. About ten 
minutes after arriving at the church, one of the prisoners, without 
any solicitation, so far as shown, asked permission to have a 
“ friendly ’’ talk with one of the crowd, whom the prisoner desig- 
nated by name, and the privilege having been granted by the 
leader, the prisoner, the party selected by him and another of the 
original forty men went a short distance in the woods, and there 
the prisoner admitted that he assisted in killing the deceased ; 
and afterwards the other prisoner ‘‘also confessed under similar 
eircumstances.’? While going from the jail to the church, silence 
towards the prisoners was enjoined in their presence, and after- 
wards observed. The prisoners at no time gave the slightest ex- 
hibition or evidence of apprehension or fright, and it was shown 
that no threats in words, or otherwise than as above stated, were 
made, or any inducement offered to the prisoners, to obtain their 
confession. Held, that the prisoners’ confessions are not shown 
to have been uninfluenced by their surroundings, suspicious and 
menacing in their character, as they were, and are therefore not 
shown to have been voluntary, and were not admissible as evi- 
dence. (Bricker, C. J., dissenting Tb. 569, 
Corpus delicté be ing proved, a conviction is authorized hy an eatra- 
judicial confe ssion.—W here the Corpus delicti is proved indepen- 
dent of the prisoner’s confession, an extra-judicial confession es- 
tablishing his criminal agency, if believed by the jury, will au- 
thorize a conviction. Jb. 569. 


Dying declarations; when admissible.—Dying declarations are admis- 


sible only in cases of homicide, when the death of the deceased is 
the subject of the charge, and the circumstances of the death are 
the subject of such declarations; in other words, ‘‘ toidentify the 
prisoner and the deceased, to establish the circumstances of the 
res geste, and to show the transactions from which the death re- 
sults.’’ Ré ynolds v. The State, 502. 
Same; when not admissible.—But the dying declarations of the de- 
ceased, as to the state of feeling existing between him and the de- 
fendant—as where he said, ‘‘ he had nothing against the defend- 
ant, and did not know that defendant had anything against him”’ 
—are not com»etent evidence for the prosecution. Tb. 592. 
Same; admissible though death does not ensue immediately.—It the 
declarations are uttered under a sense of impending dissolution, 
they are not rendered inadmissible, by the fact that death does 
not ensue until after the lapse of a considerable time. Jb. 502. 


Same; not excluded because other evidence exists to the same ¢ ffect.—It 


is sometimes said that such declarations are tolerated on the prin- 
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ciple of necessity; but there is no rule of law which excludes 
them, because there is other, and even undisputed testimony as 
to the cause of the death, and the circumstances attending it; and 
such a rule would be impracticable, as well as antagonistic to the 
reasons which sanction the admission of such evidence. Jb. 502. 

Same; gene ral objection to, when part admissible, may he overruled. 
A general objecjion to the admission of dying declarations, when 
offered as a whole, may be overruled, although a portion of the 
evidence is illegal. Jh 502. 

Charges on different aspects of case.—When the evidence adduced, 
on a trial under an indictment for murder, shows the transaction 
in two very different phases, it is for the jury to determine which 
is the true one; and it is the duty of the court to declare the law 
on each phase of the case, not ignoring the evidence on any point 
beeause he may regard it as weak or inconclusive. Smith v. The 
State, 424 

Testimony of accomplice; conspiracy.—Where on a trial for mur- 
der an accomplice is examined on behalf of the State, and he tes- 
tifies to a conspiracy between himself and the defendant, com- 
passing the death of the deceased, his testimony as to all facts 
Which he alleges constituted a part of the conspiracy, is admissi- 
ble. Marler v. The State, 580.. 

Same; when admissible.—An accomplice having testified, that in 
pursuance of an agreement between himself and the accused, he 
killed the deceased, and immediately thereafter went to the house 
of a sisteroft the deceased, corroborative evidence of the tact that 
he did go to the house of the deceased’s sister, after the commis- 
sion of the homicide, is inadmissible, it being a collateral fact 
which, apart from the accomplice’s tegtimony, in no way tended 
to connect the accused with the crime. Th. 480, 


INDICTMENT. 


For murder; sufficiency of .—An indictment for murder, in the form 
prescribed by the Code (Form No. 2, p. 991, § 4824), has been 
held sufficient, ever since the decision in the case of Noles v. The 
State, 24 Ala. 672 Phillips r The Stati 7 469; Billingslea v. The 


Siate, 486. 


Same.—An indictment which charges that the defendant, ‘* unlaw- 


fully and with malice aforethought, did kill Luey L. by strangula- 
tion, in this, to-wit, that he choked her to death,’’ is sufficient un- 
der the provisions of the Code Redd i The State, 492. 
For larceny of part of outstanding crop.—An indictment which 
charges that the defendant ** feloniously took and carried away 
fifty ears of corn, the same being a part of an outstanding crop 
of corn. the property of W. D.’’ (Code, § 4358), shows with suf- 
ficient certainty that the stolen ears were, at the time of the lar- 
ceny, partof anoutstanding crop. Schamberger v. The State, 543. 
For transportation of seed-cotton by night. —An indictment under 
the second section of the act of Feb. Ist, 1879, forbidding the 
transportation of seed-cotton by night, which charges that the de- 
fendant ‘* did transport or remove,’ is a substantial -compliance 
with the statute, which uses the words ‘ transport or move ;’’ but 
it must aver that the act was ‘‘ knowingly ’’ done, or charge the 
scienter in equivalent words. Daris v. The State, 58 
Indorse ment of "tri hill,’’ hy Jorenman of grand jury.—When the 
words **A true bill’? are indorsed on an indictment, and the 
name of the foreman of the grand jury signed to such indorse- 
ment, in his presence, and by his direction, by the clerk of the 
grand jury (Code, § 4777), though such practice is irregular and 
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reprehensible, the irregularity dees not invalidate the indictment. 
Benson v. The State, 544. 

77. For purjury; sufficiency of.--The statutory forms of indictment for 
perjury are sutlicient. Williams v. The State, 551. 

78. Same; averment of materiality.—In an indictment for perjury no 
special averment of the false oath or evidence is necessary, nor is 
it necessary to indicate how it was or became material; but, un- 
der the statutory forms, a general averment of materiality is suf- 
ficient. Jb. 551, 

79. Description of defendant.—The statute (Code, § 4786) which requires 
an indictment to be certain as to the person charged, is a mere 
affirmation of the common law which did not permit uncertainty 
in this respect.— Washington v. The State, 85. 


JuRORS AND JuRY; GRAND AND Petit. 


80, Grand jury; sufficte ney of recital in the record as to oath administered 
to.—When the record shows that the grand jury was sworn, 
this court will presume that the legal oath was administered to 
them, unless the record shows the contrary. Lumpkin v. The 
State, 56. 

81. Grand jury, original venire; pre sumptions in support of judqment. 
Where it was net shown by the record that one of the original 
venire was present or absent on the day of the term when the 
grand jury was impanelled, or why, if present, he was not of the 
jury,—Held, that all reasonable presumptions must be indulged 
to support the judgment of the court below, and it is fair to pre- 
sume that he was excused, or found not to possess the requisite 
qualifications. Held fifrther, that in either event, the jury not 
being reduced to a number less than fifteen, there could be no 
summoning of additional persons from whom to select a juror. 
Blevins v. The State, 92. 

82. Same; presence of attorney at re quest of solicitor, before .—The prac- 
tice of an attorney appearing at the request of the solicitor before 

the grand jury, while they are investigating an accusation, to aid 

them in their deliberations, condemned by the court; but, where 
the record affirmatively shows that the defendant has not been 
prejudiced by such appearance, this is error without injury, and 

an indictment so found should not be quashed therefor. Ib. 92. 

3. Organization of grand jury; supplying deficiency of original panel. 

In the organization of the grand jury, when it becomes necessary 
to supply a deficiency of the original panel, the necessary addi- 
tional persons must be summoned ‘ from the qualified citizens of 
the county’’ (Code, § 4754) ; and if the record shows that the court 
ordered them to be summoned “ from the bystanders,’’ the irregu- 
larity will work the reversal of a judgment of conviction under an 
indictment found by the grand jury thus constituted. Benson v. 
The State, 513 inl 

84. Same; false personation of juror—lf an absent juror, who was regu- 
larly drawn by the officers designated by law, is falsely person- 
ated by another person, who has the same surname, and who is 
sworn and acts as a member of the grand jury in the place of the 
absent juror, this is fatal to the organization of the grand jury 
(Code, § 4889), and a good plea to any indictment found by it. 

Nixon v. The State, 535. ; ‘ 

85. Organization of grand jury.—The act of February 13, 1879 (Acts 
1878-9, p. 204) regulating the drawing of grand and petit jurors in 
certain counties therein specified, was not intended to be retroac- 
tive, so as to affect the validity of any grand jury which had been 
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drawn under the general law prior to the approval of the act, but 
which was organized subsequently thereto. Such grand jury was 
legally organized, though drawn under the general law. Marler 
v. The State, 580. 

86. Grand jurors in Monroe and Wileox, under special statute.—Under 
the special statute approved February 13th, 1879 (Sess. Acts 
1878-9, p. 204), the number of persons required to be summoned as 
grand jurors, in Monroe and Wilcox counties, was reduced to fif- 
teen ; and the record in this case shows with suflicient certainty, 
notwithstanding recitals informally entered, that the grand jury 
Was organized with twelve of the persons originally summoned, 
and three others from the six talesmen. Roberts v. The State, 
156, 515. 

87. Jurors; Act of December 19,-1876, as to drawing, in certain counties, 
not unconstitutional.—The act approved December 19, 1876, entitled 
**An act to secure more effectually competent and wel! qualified 
jurors in the counties of Montgomery, Lowndes, Autauga, Dallas, 
Perry, and Bullock,’’ which authorizes the Governor to appoint 
five commissioners in each of said counties, who are authorized 
to ‘discharge and perform, in their respeetive counties, all the 
duties in relation to the [s] election and drawing of grand and 
petit jurors, now required by-law to be performed by the judges 
of probate, sheriffs, and clerks of the Circuit and City Courts of 
said counties,’’—is not violative of any constitutional provision or 
principle of legislation. Davis v. The State, 58. 

88. Objections to indictment, on account of irregularities in formation of 
grand jury.—The former decisions of this court have settled the 
principle, that there are only two classes of cases, in which objec- 
tions to an indictment will be sustained, when based on irregulari- 
ties in the formation of the grand jury: Ist, when the jurors 
were not drawn in the presence of the officers designated by law ; 
2d, where there is some order of the court, or some action of the 
presiding judge, appearing of record, and relating to the organiza- 
tion of the grand jury, which is without any warrant in the statute, 
or is contrary to its provisions. Billingslea v. The State, 486; 
Phillips v. The State, 469. . 

Same.—Held, in this case, where the record shows that fifteen of 
the original panel appeared, of whom only seven were accepted ; 
and the court thereupon ordered the sheriff to summon twenty- 
two other qualified persons, but that officer summoned only 
twenty-one, all of whom appeared, and from them the grand jury 
was completed; that this was not an irregularity, of which the 
defendant could take any advantage by plea or objection to the 
indictment. Ih. 486. 

90. Same.—Held, also, no available irregularity or error, that the court 
excused one of the seven originally accepted, after the twenty-one 
additional persons had appeared, and supplied his place from 
them, without summoning two others in his stead. Jb. 486. 

91. Plea to indictment, on account of irregularities in organization of 
grand jury; when filed —Although the statute declares that a 
plea to an indictment, ‘‘on the ground that the jurors by whom 
it was found were not drawn in the presence of the officers desig- 
nated by law, must be filed at the term at which the indictment 
is found’’ (Code, § 4890); vet, since the law never requires an 
impossibility, it must be held that the plea may be filed at the 
first term at which it is practicable after the defendant’s arrest, 
but before a plea to the merits is interposed. Nixon v. The State, 
OVDI,. 


Z 


92. Special jury in capital cases; duty of court in summoning.—It is 


. 
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the province of the court, under section 4874 of the Code of 1876, 
to determine the number of persons to be summoned, in addition 
to the regular panel. This power is limited; not less than fifty, 
nor more than one hundred persons, including the regular panel, 
may be summoned. Wiihin this limit the court may, at its dis- 
cretion, order the summoning of any number which will answer 
the purposes of a fair administration of justice Itis not the 
right of the defendant to require that any particular number 
should be summoned. Blevins vr. The State, 92 

93 Obje clion to ve nire, on account of disqualification of perst ws sgum- 

When the sheriff summons disqualified persons 
as jurors on a special venire, this is no ground for quashing the 
venire, though the disqualification is good gound of challenge for 
cause; nor would a different rule prevail, if the disqualification 
was known to the sheriff when he summoned them, wrless the 
record shows that, without the disqualified persons, there was 
not a sufficient number of good and lawful men, from whom an 
impartial jury might be chosen. Roberts v. State, 515, 

94. Summons of less persons than named in venire.—li the order of the 
court, in a capital case, requires the sheriff to summon one hun- 
dred persons as special jurors (Code, § 4874), and he summons 
only ninety-nine, this is a good ground for quashing the venire; 
and though the error was caused by the repetition of one name, 
making the apparent number one hundred, this is not a ‘‘ mis- 
take in the name of a person summoned as a juror,’’ which is de- 
clared to be ‘‘ not sutlicient cause to quash the renire’’ (Code, 
§ 4876), but is a failure on the part of the sheriff to comply witha 
judicial order, which confers substantial rights on the defendant 
Th. 515 

95. Objections to venire of petit jurors.--Mistakes in the names, or in the 
initial letters of the names, of two of the persons specially sum- 
moned for the trial of the defendant in a capital case, as copied 
in the list served on him, is not a sufficient ground for quashing 
the ve nire Role rts v. The Stati ° 156. 

96. Challe nge of juror for CAUSE; whe nt tite rpose d.—When a disqualified 
yerson is accepted as a juror, but his disqualification was not 
Shown at the time, or was concealed, without lack of diligence to 
discover it on the part of the objector, he may be challenged for 
cause at any time before he is sworn; but the challenge comes 
too late after he has been sworn, unless the disqualification origi- 
nated after he was sworn. Roberts v. The State, 515. 

97. Oath of petit juror.—In a criminal case, if the judgment entry re- 
cites, simply, that the jury ‘* was sworn,”’ or, ‘* Was sworn accord- 
ing to law,’’ not setting out the oath, this is suflicient, and it is 
the safer practice to pursue. fb, 415. 

98. Same.—A recital in the judgment entry, in a criminal case, that the 
jury ‘‘ was duly sworn,’’ or ‘‘ was sworn according to law,’’ not 
setting out the oath, is sufficient; but a recital that the jurors 
“were sworn according to law, to well and truly try the issue 
joined,” omitting the words ‘‘and a true verdict rend: r according lo 
the evidence’’ (Code, § 4765,) negatives the idea that the proper 
oath was administered. Schambe rgerv The State. 543. 

99. Exemption of firemen Jrom service as jurors. 





mowe d as jurors. 


While members of in- 
corporated fire companies are exempted from service as jurors 
(Code, § 4754), and, if summoned, must be discharged, on ¢claim- 
ing and proving their exemption; yet the court is not authorized 
to discharge a person regularly summoned, on his simple state- 
ment that ‘‘ he is a fireman,’’ without other proof of his right to 
claim the benefit of the statutory exemption.—Phillips v. The 
State, 469. 

















INDEX. 641 


CRIMINAL LAW—ContTINUED. 


100. Illegal discharge of juror.—The court has no power, in a capital 
case, to discharge a person summoned and drawn as a juror, and 
having the requisite qualifications, without the consent, and 
against the objection of the prisoner; and such unauthorized dis- 
charge will work a reversal of the judgment. Jb. 469. 

101. Drawing jurors for County Court.—The act regulating the trial of 
misdemeanors in the County Court of Madison (Sess. Acts 1878-9, 
p. 279) directs, when atrial by jury is demanded, “the court 
shall order the sheriff to summon, instanter, twenty-four house- 
holders or freeholders of the county, from whom a jury shall be 
impanelled, provided, the judge of said court shall, whenever in 
his judgment the business of the court demands it at any time, 
twenty days before each or either of the regular terms of said 
court, make a written order on the minutes of the court, to the 
sheriff of the county, directing him to prepare a list of the house- 
holders and freeholders of the county, from which list must be 
selected, in the same manner as now provided by law for the se- 
lection of jurors for the Circuit Court, the names of twenty-four 
persons to discharge the duties of petit jurors for the next ensuing 
term of the court.’”’ Held, that these provisions are merely direc- 
tory; and further, that ‘ it is not necessary, when there is a list 
of the qualified jurors of the county already prepared, that the 
sheriff should procure and furnish a new list whenever and as 
often as there is an order to draw twenty-four jurors for a term of 
the court.’’ Sale v. The State, 530. 

102. Service of list of jurors, with copy of indictment, on accused.—When 
the record shows an order ot court, in proper form, directing the 
sheriff to summon the requisite number of jurors for the trial of a 
capital case, and to serve a copy of the list on the prisoner (Code, 
§ 4872), itis not necessary that compliance with the order shall 
affirmatively appear of record; compliance will be presumed, 
from the silence of the record, and the failure to object. Phillips 
v. The State, 469. 

LARCENY. 


103. Proof of taking and carrying away fraudulently.—Larceny consists 
of the fraudulent taking and carrying away of the personal goods 
of another; and where the only proof of the larceny from a store- 
house, as charged, consists of the testimony of one of the proprie- 
tors, to the effect that, on a specified morning, he missed the goods 
from the store which were there on a previous day, and that such 
goods were found in a trunk belonging to the defendant, to whom 
some of them had been sold by a clerk in the store, the court 
should charge the jury, on the written request of the defendant, 
that they must find him not guilty. Greenv. The State, 539. 

104. Larceny of part of outstanding crop; indictment.—An indictment 
which charges that the defendant ‘‘feloniously took and carried 
away fifty ears of corn, the same being a part of an outstanding 
crop of corn, the property of W D.’’ (Code, § 4358), shows with 
sufficient certainty, that the stolen ears were, at the time of the 
larceny, part of an outstanding crop. Schamberger v. The State, 


543. 


LocaL JURISDICTION. 


105. Offense committed on or near boundary line between two counties.—A 
conviction for gaming may be had in Madison county (Code, 
§ 4636), on proof that the offense was committed on a ferry-boat 
while in the middle of the river (Paint-Rock) which divides Mad- 
ison and Marshall counties. Dickey v. The State, 508. 
4) 

















642 INDEX. 


CRIMINAL LAW—ContTInve_ep. 
PERJURY. 


106. Sufficiency of indictment.—The statutory forms of indictments for 
perjury are sufficient. Williams v. The State, 551. 

107. Same; averment of materiality.—ln an indictment for perjury no 
special averment of the false oath or evidence is necessary, nor is 
it necessary to indicate how it was or became material ; but, under 
the statutory forms, a general averment of materiality is suffi- 
cient. Ib. 551. 

108. Original papers as evidence.—On the trial of an indictment for per- 
jury, the original indictment, and the minute entry of the judg- 
ment rendered in the cause, on the trial of which the perjury is 
charged to have been committed, are admissible evidence, where 
the trial is had in the same court in which the indictment for per- 
jury was pending, and it is not shown that the final record in that 
cause had been made up. Jb. 551. 

109. Materiality of false testimony.—Materiality to the issue is an essen- 
tial, indispensable element of false testimony, on which an in- 
dictment for perjury can be supported; but such testimony need 
not be immediately material to the issne. It is sufficient, if it has 
a direct and immediate connection with facts which are material, 
adding weight to the evidence of such facts. Jb. 552. 

110. Same.—if on the trial of a defendant charged with carrying a pistol 
concealed about his person, a witness for the State testifies that 
the defendant did carry such weapon concealed about his person, 
expressions of hostility to the defendant, and denials of all 
knowledge of the criminating fact, made by the witness before 
the trial, constitute material evidence for the defendant, as tending 
to impair or destroy the weight of the testimeny of such witness, 
and his testimony on the trial to the effect that he had never used 
such expressions, or made such denials, if willfully and corruptly 
false, will support an indictment for perjury. Jb. 551 

111. Same; sufficiency of evidence.—On the trial of a defendant charged 
with perjury, the testimony of a single witness is sufficient to 
prove that the defendant testitied as charged in the indictment ; 
but to authorize a conviction, the falsity of such testimony must 
be proved by two witnesses, or by one witness and corroborating 
circumstances.—J b. 551. 


PiayinG Carps In Pustic Pace. 


112. Navigable river, as highway, or public place.—Although a navigable 
river is not a “ highway’’ within the statute against gaming 
(Code, § 4207), i. may become a ‘‘ public place”? by force of cir- 
cumstances ; and a conviction may be had for playing cards on a 
ferry-boat while fastened in the middle of the river, at a ferry 
regularly licensed, although no passengers were carried on that 
day, it being Sunday, and the playing was seen by no one but the 
participants in the game.—Dickey v. The State, 508. 


PLEAS AND DEFENSES. 


113. Misnomer; plea of, may be founded on wrong use of either Christian 
or surname.—There is no reason for any distinction between a 
misnomer of a Christian, and of a surname: either may be matter 
fora pleaof misnomer. Washington v. The State, 85. 

114. Same; what are sufficient averments in replication to plea of.—The 
defendant being indicted by the name of George Washington, and 
pleading in abatement that the two names are his full Christian 
name only, and that his true name is George Washington Holmes; 
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a replication averring that he is as well known by one name as the 
other, is a full answer to the plea. Jb. 85. 

115. Pleain abatement; when jfiled.—The rule of practice in reference to 
filing pleas in abatement (Code, p. 160; Rule No. 12), applies only 
to civil cases, and has no reference to criminal prosecutions. 
Nixon v The State, 535 

116. Plea to indictment, on account of irregularities in organization of 
grand jury; when jfiled.—Although the statute declares that a plea 
to an indictment, ‘‘on the ground that the jurors by whom it was 
found were not drawn in the presence of the officers designated by 
law, must be filed at the term at which the indictment is found ”’ 
(Code, § 4890) ; yet, since the law never requires an impossibility, 
it must be held that the plea may be filed at the first term at 
which it is practicable after the defendant’s arrest, but before a 
plea to the merits is interposed. Ih. 535. 

117. Objections to indictment, on account of irregularities in formation of 
grand jury.—The former decisions of this court have settled the 
principle, that there are only two classes of cases in which objec- 
tions to an indictment will be sustained, when based on irregulari- 
ties in the formation of the grand jury; lst, when the jurors were 
not drawn in the presence of the officers designated by law; 2d, 
where there is some order of the court, or some action of the pre- 
siding judge, appearing of record, and relating to the organization 
of the grand jury, which is without any warrant in the statute, or 
is contrary to its provisions. Billingslea v. The State, 486; Phil- 
lips v. The State, 469 

118. Former acquittal, or conviction; how pleaded.—A former acquittal or 
conviction must be specially pleaded, and the record of it is not 
admissible under the plea of not guilty Rickles v. The State, 538. 

119. Sume; judgment by confession without complaint, not bar to prusecu- 
tion.—A judgment rendered by a justice of the peace, clothed by 
special statute with original jurisdiction of all misdemeanors 
committed in the county, on the voluntary appearance and con- 
fession of a person against whom no charge or complaint has been 
made, is a nullity, and is no bar to a subsequent prosecution by 
indictment for the same offense. Drake v. The State, 510. 

120. Same; judgment of justice without jurisdiction.—Justices of the 
peace have no jurisdiction of an assault or assault and battery 
with a weapon; and hence a judgment of conviction of either of 
these offenses, where a weapon is used, before a justice of the 
peace, is void, and can not operate to bar a prosecution therefor 
by indictment fn the Circuit Court. Danzey v. The State, 296 

121. Same.--A plea of former conviction before the mayor of Hunts- 
ville, as a justice of the peace, for an offense committed beyond 
the city limits, of which he has no jurisdiction, is demurrable. 
Barnard v. The State, 31 

122. Objection to competency of presiding judge.—An objection to the 
competency of the presiding judge. in a criminal prosecution be- 
fore the County Court, ‘‘if available anywhere, is no ground for 


e@ 


reversing the judgment.’’ Sale v. The State, 530 


REMOVAL OR TRANSPORTATION OF SEED-CoTTon By NIGHT. 


123. Constitutionality of statute.—The second section of the act ap- 
proved February Ist, 1879, entitled ‘‘ An act to prevent, in cer- 
tain cases, the sale, exchange, and transportation of cotton, in the 
counties of Montgomery, Dallas,’’ &c., which declares, ‘‘ that it 
shall not be lawful for any person to transport or move, after sun- 
set and before sunrise of the succeeding day,’’ within the speci- 
fied localities, ‘‘any cotton in the seed,’’ but permits the owner 
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or producer to remove it from the field to his gin-house, or other 
place of storage,—is a mere police regulation, not an unauthorized 
interference with the rights of private property, nor violative of 
any constitutional provision, and is a legitimate exercise of legis- 
lative power. Davis v. The State, 58. 

124. Sufficiency of indictment.—An indictment under this statute, eharg- 
ing that the defendant ‘* did transport or remore,’’ is a substan- 
tial compliance with the statute, which uses the words “ trans- 
port or move;’’ but it must aver that the act was ‘‘ knowingly ”’ 
done, or charge the scienter in equivalent words. Jhb. 58. 


RetaiLtinGc Sprritvocs Liquors. 


125. When license not required under local statute.—Section 9 of the act 
incorporating the town of Springville in St. Clair county (Pamph. 
Acts, 1872-3, p. 376), prohibits the sale of spirituous, vinous or 
malt liquors within the corporate limits of the town, but contains 
a proviso that the section shall not be construed so as to prevent 
any practicing physician or druggist selling such liquors for medi- 
eal or sacranrental purposes. eld, that practicing physicians 
and druggists selling such liquors in said town, in good faith for 
the purposes specified in the proviso, are not required to take out 
license therefor under the general law. Jones v. The State, 559. 


TRIAL, AND its INCIDENTS. 


126. Service of list of jurors, with copy of indictment, on accused.—Whenthe 
record shows an order of court, in proper, form, directing the sher- 
iff to summon the requisite number of jurors for the trial of a cap- 
ital case, and to serve a copy of the list on the prisoner (Code, 
§ 4872), itis not necessary that compliance with the order shall 
affirmatively appear of record; compliance will be presumed, 
from the silence of the record, and the failure to object. Phillips 
v. The State, 469. 

127. Proseeution in County Court; probable cause for affidavit.—When a 
prosecution for a misdemeanor is commenced in a County Court 
having concurrent jurisdiction with the Cireuit Court, by an affi- 
davit which conforms to the requisitions of the statute (Code, 
§ 4702), no inquiry can be made, on the trial, into the good faith 
of the person who made the atlidavit, or the sufficiency of the 
facts within his knowledge to constitute reasonable cause, or to 
generate a reasonable belief of the defendant’s guilt; the prose- 
cution having been regularly commenced, the only issue is as to 

the guilt or innocence of the defendant. Sullivan v. The State, 

525. 

128. Same; election by State.—Such prosecution involves but one charge 
or offense, and the same rule applies as to an election that applies 
in other cases; but the prosecuting officer is not bound to first 
introduce as a witness the person who made the affidavit, and elect 
to proceed for the particular offense as to which he testifies; nor 
can the defendant compel him to make that election, and exclude 
the testimony of the witness first offered, because the person who 
made the affidavit by which the prosecution was commenced, and 
who was afterwards introduced as a witness, was ignorant of the 
particular offense to which the first witness testified. Jb. 525. 

129. Argument of counsel.—An accused person has a constitutional right 
to be heard by himself and counsel. In addressing the jury, 
counsel must be allowed to select and pursue their own line of argu- 
ment, and their own methods of dealing with the testimony; and 
they may also state the principles of law applicable to the case, 
and may quote from books in elucidation of their views of the law. 














INDEX. 645 


CRIMINAL LAW—Conxstinvep. 


** Every fact the testimony tends to prove; every inference coun- 
sel may think arises out of the testimony; the credibility of the 
witnesses, as shown by their manner, the reasonableness of their 
story, their intelligence, means of knowledge, and many other con- 
siderations, are legitimate subjeets of criticism and discussion. 
So, alse, the conduct of the accused, and his conversation (if in 
evidence), may be made the predicate of inferences, favorable or 
unfavorable; and analogies and illustrations may be draw n, based 
on the testimony, on public history, or on science.’’ These are 
legitimate subjects of discussion, and the presiding judge ‘‘would 
occupy questionable ground, if he arrested counsel in the attempt 
to deduce inferential facts or intents from testimony in proof.’’ 
Cross v. The State, 476. 

130. Same.—‘‘Counsel is within legitimate bounds, when he urges a firm 
and fearless administration of the criminal law, as the great con- 
servator of human life, and of the repose of society; and he is not 
within reversible grounds, when he complains generally that juries 
are frequently more inclined to merey than to judgment. On the 
other hand, connsel may warn juries against hasty or harsh ver- 
diets, and may invoke the humane mercies of the law, which 
accords to the accused the saving benefit of all reasonable doubts.” 


Th 476 
131. Same.—This court adopts the language of the Supreme Court of Wis- 
consin in Brown v. Swineford (44 Wise. 282): “ It is error suffi- 


cient to reverse a judgment, for counsel, against objection, to state 
facts pertinent to the issue and not in evidence, or to assume, 
arguendo, such facts to be in the case when they are not;’’ and 
adds: ‘If the statement be of facts which would not be legal 
evidence, if offered as such, yet, if their natural tendency is to 
influence the finding of the jury, the same rule would apply.”’ 
lb E76. 

132. Same; how revised.—In such case, ‘‘there must be objection in 
the court below, objection overruled, and exception reserved; the 
statement must be madeas of fact; the fact stated must be unsup- 
ported by any evidence, and must be pertinent to the issue, or its 
natural tendeney must clearly be to influence the finding of the 
jury,’’ else the case is net brought within the influence of the rule 
above stated. Jb. 476. 

133. Sentence; how irregularity in pronouncing may be cured.—-When 
judgment is irregularly pronounced against the prisoner, without 
first asking him if he has anything to say why the sentence of the 
law should not be pronounced upon him, the irregularity may be 
cured by again calling him to the bar, and pronouncing judgment 
with the requisite formalities. Reynolds v. The State, 502. 


DAMAGES. 


1. General rule as to measure of. —No question for judicial determina- 
tion is more difficult than to lay down a general rule declaring the 
proper measure of damages in all classes of contracts; it is, how- 
ever, a cardinal rule that the injury must be the natural and 
proximate result of the tort or breach of contract; accidental con- 
sequences, not likely to ensue from the wrong done, are generally 
too remote to be the foundation of recovery. Culver v. Hill, 66. 

2. Measure of, when tenant injured by landlord’s failure to repair fences. 
When the landlord agrees, as part of the contract of renting, to 
repair the fences enclosing the demised premises, so as to secure 
the crop to be grown thereon, and fails to do so, the tenant may, 
in an action against him for the rent, set off or recoup whatever 
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sum he was damaged by reason of the landlord’s failure to com- 
ply with his contract to repair the fencing. Jb. 66. 

3. Same; landlord liable for, in such case, although tenant could have 
prevented injury.—The landlord, in such a case, is liable for the 
damages consequent upon his failure to comply with his contract 
to repair, although the tenant could, by making or procuring rails 
at a comparatively small cost, have prevented the injury. Jb. 66. 

4. Measure of, in trover—When the plaintiff has lost his property 

wholly, and its value is not fluctuating, the measure of damages 
in trover is the value of the property at the time of the conver- 
sion, with interest to the time of the trial and verdict; but, when 
the value is fluctuating, the jury may take the highest value at any 
time between the conversion and the trial. Linamv. Reeves, 89. 

5. Action onthe case for overflowing lands; when exemplary damages may 
be recovered.—In an action on the case for overflowing plaintiff's 
lands by digging ditches on the adjoining lands of the defendant, 
of higher elevation, and thereby turning the flow of water from its 
natural course, exemplary damages may be recovered, if malice or 
wantonness on the part of the defendant is shown. JIughes v. 
Anderson, 280. 

6. Same; injuries sustained after commencement of suit not receverable. 
The limitation of an action for damages for overflowing lands, i 
one year, and there can be no recovery for injuries sustained tier 
the commencement of the suit; but, in, estimating the damages 
accruing within the twelve months, and in separating them from 
those suffered before that time, much latitude and discretion are 
allowed to juries. Jhb. 280. 

When damages do not bear interest.—Damages assessed in an action 
of trespass quare clausum fregit, do not bear interest until after 
they have been ascertained by verdict and merged in judgment. 

GQlidde nv. Street, 600 


DEDICATION 


1. Dedication of land as public highway; when presumed.—The mere 
acquiescence by the owner in the use of his land as a public high- 
way, for any period short of twenty years, does not create a pre- 
sumption of dedication, unless a purpose to do so is indicated 
clearly and unequivocaily. VV. 0. & 8. R. R. Co. & Im. Ass. v, 
Jones, 48. 

2. Same; what does not constitute—Where in proceedings for partition 
of lands between joint owners, the location of a railroad was 
shown, and the lands divided with reference to it as a boundary 
line, this can not be construed as a dedication of the land on 
whie h the railroad was located to use asa public highway. Jb. 48 


DEEDS. 

Recitals of deed, as to consideration.—As against the antecedent 
creditors of the husband, or a purchaser at sheriff’s sale under 
execution against him, the recitals 0: a deed to his wife are not 
evidence of the consideration as stated. Tutwiler v. Munford, 124. 

2. When not void for uncertainty in description.—A mortg age which 
describes the crops intended to be conveyed as ‘‘my entire crop 
of corn, cotton, [cotton! seed, fodder, peas, potatoes and cane that 
I may raise the present year on my place.’ * is not void for uncer- 
tainty. While the description of the crops is very general and 
indefinite, it is capable of being rendered certain by showing the 
lands cultivated by the mortgagor during that year, and the quan- 
tity of the respective crops raised by him. Seay & Hendrick 
v. McCormick, 549, 
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-. a Expre ss trust; when created by deed.—To the creation of a trust by 
deed it is not necessary that the word trustee, or the words upon 
trust should be used, when the intention of the parties, as ascer- 
tained from the general purpose and scope of the whole instru- 
ment, appears to be, not to confer a beneficial interest upon the 
grantee, but to create a trust for the benefit of another person. 
Cresswell v. Jones, 420. 

4. Deed of gift to husband, ‘‘as advancement’’ to wife, and ‘as part of 
her distributive share’’ of grantor’s estate, held to create trust for 
wife.--A deed of gift, executed in January, 1846, by which the 
grantor, in consideration of love and affection for her married 
daughter, and in consideration of ten dollars in hand paid by the 
daughter’s husband, conveyed a tract of iand to the husband, his 
heirs and assigns, ‘‘as an advancement to’? the daughter (his 
wife), ‘‘in part of ker distributive share ef’’ the grantor’s estate, 
with habeudwn and covenants of warranty to the husband, his 
heirs and assigns, dues not vest the beneficial estate in the hus- 
band, but creates a trust for the use and benefit of the wife. 
Th. 420. 

5. Constructive notice by recorded deed.—When a deed, duly recorded, 
shows on its face that the grantee does not take the beneficial in- 
terest in the property conveyed, but takes in trust for his wife, a 
purchaser from him is charged with notice of the trust. Jb. 420. 

6. Evecution of deed to land by age nt; when insupfict nt to convey the 
legal title—Although a conveyance of real estate may run in the 
name of the principal in its body, and in all its clauses, yet if it 
is executed by an agent in his own name, and not in the name of 
the principal, whether such principal be a corporation, or a 
natural person, it is not the deed of the principal, and against 
him can have no operation ‘x @ court of law. Taylor v. A. & M. 
Association, 229. 

7. Defective execution of deed by age nt: when nforced in equity —In a 
court of equity, however, it is well settled, that contracts or con- 
veyances made by an agent having authority, though informally 
and defectively executed, are binding on, and will be enforced 
against the principal; and upon this doctrine, a court of equity 
will impart validity to, and enforce a mortgage defectively exe- 
cuted by an agent having authority to execute it in the name of, 
and as the act and deed of the principal, whether the defective 
execution is the result of mere inadvertence, or whether it is 
founded in ignorance or mistake of law. Jb. 229. 

8S. Conve yance hy wife of lands he longing to her statutory separate estate; 
when void and not Ope rative as a contract to conve y.—A conveyance 
by a married woman of lands belonging to her as her statutory 
separate estate, executed by her in the presence of two witnesses, 
and acknowledged before, and certified by a justice of the peace, 
signed by the husband, but in which he is not named as a grantor, 
and which contains no words of conveyance passing or evidencing 
an intention to pass his estate or interest in the lands, is merely 
the void deed of the wife, to which the husband was not a party, 
and to which his concurrence was not expressed in the mode pre- 
scribed by the statute; and it can not be enforced in a court of 
equity as a contract to convey, although the purchase-money had 
been paid, and possession taken and continued by the purchaser 
thereunder for a period of five years. Blythe v. Dargin, 370. 

9. Construction of ° forge iture of estate by breach of condition. 
Where lands are conveyed, by deed of gift, to the grantor’s 
grandson, with a provision in favor of his daughter-in-law, 
the step-mother of the grantee, in these words: ‘‘ Provided, 
however, that Clara A. B., step-mother of said Simeon B., shall 
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have the right to occupy the dwelling-house, outhouses, and im- 
provements thereon, and to use, cultivate and enjoy one-half of 
the said lands. and to take and hold to her own use the rents, 
issues and profits thereof, for and during the term of her residence 
upon said lands, her natural life or widowhood, and at her removal 
from said lands, her marriage or death, the whole of said lands to 
be thereafter the property of said Simeon B. ;’’ if the interest of 
the step-mother is not forfeited by her temporary removal from 
the land in consequence of ill-health and physical infirmity, not 
having the intention to abandon it, her title is legal, and she has 
an adequate remedy at law; consequently, she cannot come into 
equity to enjoin an action of ejectment against tenants to whom 
she has rented the lands, and for relief against a supposed for- 
feiture by breach of the condition. Brown v. Brown, 114. 


DEPOSITIONS. 


ol. 


Re-eramination of witness without an order —When a witness is re- 
examined, without an order for that purpose, his deposition will 
be suppressed on motion; but, when no motion is made, the party 
seeking to suppress the deposition relying on objections made 
when filing cross-interrogatories, Which are not called to the at- 
tention of the chancellor, the case will not be reversed because of 
such irregularity in takir g the deposition. Bonner v. Young, 35. 


DEVISE AND LEGACY. 


A. 


Legacy for particular purpose; when recoverable.—A legacy given for 
a particular purpose is not conditional, and if, without fault on the 
part of the legatee, the intended appropriation becomes impossi- 
ble he may recover it, for such appropriation is but secondary and 
does not form a part of the substance of the gift, unless an inten- 
tion that it shall be so regarded is clearly expressed, or necessa- 
rily implied. Banner v. Young, 35. 

When legatee must resort to a court of equity to enforce payment of 
legacy.—Under the present statute (Code, § 2654), which is an 
aflirmation of the common law, no action at law can be maintained 
for the recovery of a legacy, except on proof that the executor has 
assented to it; until such assent the legatee must resort to a court 
of equity. Ib. 35. 

When legacy is not barred by statute of limitations.—The executor 
holds in trust for the legatee until a disclaimer, disavowal, or 
repudiation of the trust, of which the legatee has notice, and when 
no such disclaimer is shown the statute of limitations can not be 
pleaded in bar of a bill for the recovery of a legacy. Jb. 35. 

Same.—The statute of limitations begins to run in favor of the sure- 
ties on the bond of executors and administrators from the time of 
the judicial ascertainment of the liability of the principal, and 
where the trusts of the administration continue, although the 
executor fails to pay legacies, there is no act or omission which 
fixes the liability of the sureties, and the statute of limitations is 
not available to them in bar of a bill to recover legacies. Jb. 35. 

When legacy presi d to have been paid.—The lapse ot twenty years 
from the time when a legacy becomes payable, without claim or 
demand by the legatee, and without recognition of the right by the 
executor, creates a presumption of its payment. h. 35. 

Life-tenant; when entitled to rents.—Where a testator devised to one 
of his daughters one fourth part of his entire estate, consisting of 
real and personal property, for and during her natural life, such 
daughter is entitled, absolutely and in her own right, to one fourth 
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part of the rents in the hands of an administrator de bonis non, 
with will annexed, for distribution, on final settement. Woodruff 
v. HTinson, Adwm’r, 368, 


DISCONTINUANCE. 


1. By striking out party served with process.—In an action against the 
defendants, as joint makers of a promissory note, both being 
served with process, and neither appearing or pleading, an 
amendment of the complaint by striking out the name of one of 
them, no reason for such amendment being shown, is a discon- 
tinuance of the entire action. Aendall v. Lassiter, 181. 


DOWER. 


1. When widow not entitled to.—The widow is not entitled to dower in 
lands of which her deceased husband was possessed during cover- 
ture as the administrator of his deceased son, who had been in 
possession under an executory contract of purchase, having paid 
the purchase-money, for a period long enough to acquire a title 
under the statute of limitations, although he had never received 
a conveyance from his father; and having no right to dower in 
such lands, she is not entitled to rents and profits, or statutory 
quarantine. Tillinan v. Spann, 102. 

a Re wits and profits of plantation connected with last reside ce of de- 
ceased; widow's right to, before dower assign d.—The’ husband hav- 
ing rented out to various tenants, for the year, the plantation con- 
nected with his residence at the time of his death, and afterwards 
conveyed it by deed of trust to secure an admitted indebtedness, 
assigning also to the trustees the several notes given for the rent, 
the widow is entitled, as against the trustees and beneficiaries, to 
the rents accruing up to the allotment of her dower, not from the 
filing of her bill, but from the death of the husband. Jb. 102. 

3. Tn lands to which husband had perfect equity. —Under the Code 
§ 2252), the widow is entitled to dower in lands to which the hus- 
band, at the time of his death, had a perfect equity, he having 
during his life time paid all the purchase-money therefor ; but 
she is not so entitled if any portion of the purchase-money was 
paid after the husband’s death. Lipscomb v. DeLemos, 592. 

4. When widow entitled to dower in partir rship launds.—The widow is 
dowable of an undivided share of lands belonging to a dissolved 
partnership, of which her husband was a member, after the part- 
nership debts have been paid, and the partnership accounts set- 
tled; and having this right, she may join with his heirs in a bill 
for partition of the lands. Brewer v. Browne, 210. 

5. When barred by wife's separate estate-—A policy of insurance, which 
was taken out by the husband on his life in the name of the wife 
us sole beneficiary, and which did not by its terms exclude the 
husband’s marital rights, having been kept alive during his life, 
the wife after his death collected the amount insured, which ex- 
ceeded the value of her dower interest and glistributive share in 
his estate,—held, that under the statute, she was thereby barred 
of dower. Williams v. Williams, 405. 





EASEMENT. 
8 Rights of propri tors of supel ior and inferior he ritages as to flow of 
water.—The proprietor of a superior heritage can not, by artificial 
means, cause water to flow on the inferior, which had before that 
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time flowed in a different direction; nor can the owner of an in- 
ferior heritage, by dam or levee, obstruct the natural flow of wa- 
ter so as to cause it to recede, or stand on the superior. JZughes 
v. Anderson, 280. 

2. Same.—The owner of lands has a right to drain them by artificial 
ditches, although thereby the water is precipitated more rapidly, 
and in greater volume on the lands of an adjacent proprietor be- 
low, provided he does not thereby cause water to flow on the lands 
of such adjacent proprietor, which, in the absence of the ditches, 
would have flowed in a different direction, and provided he acts 
with a prudent regard for the welfare of his neighbor. This, how- 
ever, must be weighed and decided by the jury, under instruc- 
tions from the court, with a proper reference to the value and 
necessity of the improvement to “the superior heritage, con- 
trasted with the injury done thereby to the inferior. Jb. 280. 

8. Sie utere tuo, ut alienum non ledas;: qualification of the maxim. 
While, as a rule, every one must so enjoy his own property as not 
to offend his neighbor's equal right to enjoy his own unmolested, 
this rule can not be enforced in its strict letter, without impeding 
rightful progress, and without hindering industrial enterprise ; 
and hence, minor individual interest is sometimes made to yield 
to a greater and paramount good. /b. 280. 








EJECTMENT. 


1. Plaintiff must recover on strength of his own title—In ejectment the 
plaintiff must recover, if at all, upon the strength of his own 
title, and not on the mere weakness of that of his adversary. 

y Wilson v. Glenn, 3883 

2. When prior posse ssion creates presumption of title.—Prior possession 
by a plaintiff in ejectment creates a presumption of title, which 
van only be rebutted or overcome by showing title in defendant, 
or an outstanding title in a third party, or that the plaintiff's title 
was subordinate and permissive, or that the action is barred by 
the statute of limitations. Jb. 883. 

3. As against a mere trespasser peaceable possession sufficient.—As 
against a mere trespasser a bare peaceable possession by an actual 
oecupant, under claim of ownership, is ordinarily sufficient to 
authorize a recovery in eject:ment; and such trespasser can not 
defend successfully by showing an outstanding title, with which 
he in no way connects himself. Jb 38. 

4. Adverse possession for ten years when sufficient to maintain.—Posses- 
sion by a plaintiff in ejectment, and by those under whom he 
claims, which has been open, notorious, adverse, and accompa- 
nied with uninterrupted claim of ownership for ten years or more, 
is sufficient to maintain the action as against any outstanding 
title, whether the defendant connects himself with it or not, and 
without regard to color of title. Jb. 383. 

5. Abandonment of posse ssion: whether animo revertendi, a question for 
the jury.—Where the possession of the premises is abandoned by 
either party, the question as to whether they are left animo rever- 
tendi, is one for the consideration of the jury; but whether such 
a question arises in the case is for the court to determine. Jb. 
383. 

6. Legal and equitable titles —In ejectment, or the corresponding stat- 
utory real action, the court can not look beyond the legal title; if 
the plaintiff shows a superior legal title, he must recover, without 
regard to any equities existing between the parties. Searcy v. 
Oates. 111. 
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She riff’s sale under execution: statutory right of redemption.—When 
lands are sold under execution, and a deed executed by the sher- 
iff to the purchaser, whatever legal estate or interest the defend- 
ant in execution had is divested out of him, and vested in the 
purchaser, and nothing remains in the defendant but the naked 
right of redemption (Code, §§ 2877-80), to be perfected and en- 
forced in the manner prescribed by the statute. Jb. 171. 

Assignment of right of redemption, and tender or offer to redeem by 
assignee.—A tender, or offer to redeem, on compliance with the 
terms of the statute, by the judgment debtor himself, ‘‘ re-invests 
him with the legal title ;’? but the statute does not extend to his 
alienee or assignee, whose rights, if any passed by the assignment 

a question which is not decided), can only be enforced in equity. 
Ib 111, . 

When land owner may maintain against railroad company taking 
land without condemnation .—The unauthorized entry of a railroad 
company by its agents on another’s land without the statutory 
proceedings for condemnation, unless perhaps fora survey or like 
steps of incipient acquisition, is a trespass, rendering them lia- 
ble to be sued at law just as other wrong-doers may be; and 
when in such case, the company alone can carry the statutory 
proceedings into effect, the owner may maintain ejectment. N. 
O.&8.R. R. Co. v. Jones, 48. 

Statutory real, action: may be maintained under the facts of this case. 
When, as in this case, it is shown that the agents of the railroad 
company entered on plaintiff’s land, without resorting to the statu- 
tory proceedings for condemnation, which it alone could exercise, 
and without the consent of any one authorized to give it, but 
against the protest of her guardian (plaintiff being a minor), that 
when she became of age the road was constructed and no improve- 
ments were made on the land afterwards, the plaintiff had a right 
to rely on the dissent of her guardian, the defendant was not pre- 
judiced by her silence, and the statutory real action is clearly 
inaintainable. Ih. 48 

Adverse possession; who not entitled to improvements on sugge stion of, 
under the stutute-—A mere naked trespasser can not claim the 
benefit of the statute (Code, §§ 2951-2,) allowing the defendant 
the benefit of the value of permanent improvements on a sugges- 
tion of three years adverse possession; the statute is applicable 
only when there is an occupancy in good faith under color or claim 
of title. Jhb. 48. 

When executor or administrator ean not recover against alienec of heir 
or devisee.—An executor or administrator can not recover in eject- 
ment, or the statutory action in the nature of ejectment, against an 
alienee of the heir or devisee, when the action is commenced 
nearly ten years after the death of the decedent, and the only 
debts proved to exist are barred by the statute of limitations. 
Lee, Adm’r v Downey, 98. 

When executor or administrator may maintain action; revivor thereof. 
An executor or administrator, under the statutory powers con- 
ferred on him, may maintain ejectment, or the statutory action in 
nature of ejectment, for the recovery of the lands of his testator or 
intestate, and on his death, resignation, or removal, pending the 
suit, the action may be revived and prosecuted in the name of his 
successor in the administration (Code, § 2622); but such action 
can only be maintained when there was a legal title residing in 
the testator or intestate at the time of his death. Wells v. Elliott, 
183. 

Same; conveyance of title to erecutor, on payment of purchase-money. 
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When the purchaser of lands dies without having paid the pur- 
chase-money, and not having received a conveyance; and the 
money is paid by his executors, and a deed taken to themselves 
‘*as executors, in trust for the use and benefit of the heirs and 
legatees under said will, and of those who as creditors are inter- 
ested in said estate:’’ the deed conveys to them a legal title, on 
which they may maintain an action for the recovery of the lands; 
but they hold the title as trustees, and not as executors, and it 
does not pass to their successor in the administration, nor can the 
. action be revived in his name Jb. 183. 

15. When adverse possession will maintain or defeat action —A purchaser 
of land under an executory contract, who is let into possession 
without a deed, becomes an adverse holder so soon as he pays the’ 
purechase-money ; and if his possession continues uninterrupted 
for ten vears, he may maintain or defeat an action of ejectment on 
it. Tillman v. Spann, l0?, 


EMINENT DOMAIN. See Constirutroxat Law, 1-2. 


ERROR AND APPEAL. 

l. Appeal; in whose name should be taken.—Where a judgment is ren- 
dered against several defendants in the circuit court, an appeal to 
this court from such judgment by one of the defendants should 
be taken in the name of all, and not in the name of one of them 
alone; and the certificate of appeal should show that the appeal 
Was so taken, and the bond should be conditioned for the prose- 
cution of the appeal generally, and not for the prosecution of a 
separate appeal by one of the defendants. Vaughan rv. Hig- 
gins, b 46. 

Practice ” he n appe al not talks n in nadine of prope r partie 8. Where an 
appeal is taken in the name of one instead of all the parties, 
plaintiff or defendant, it may be dismissed on the motion of the 
appellee, if made before the submission of the cause, unless a 
motion to amend the appeal be made within proper time; but if 
the cause is submitted without objection, on assignments of error 
by appellant, the settled practice is for this court not to dismiss 
the appeal ex mero molu because of such amendable irregularity 
or defect, but to proceed to render judgment as if no such defect 
existed. Ih 546. 

3. Judgment of circuit court on appeal from justice’s court; when er- 
roneous.—One of two defendants against whom a judgment had 
been obtained before a justice of the peace, having removed the 
cause by certiorari to the circuit court, that court rendered judg- 
ment in his favor on a plea of infancy, but against the other de- 
fendant, who, without joining in the petition or bond for the cer- 
tiorari, appeared and pleaded, and also against the surety on the 
certiorari bond; held, that the rendition of the judgment against 
the surety was error. Jb. 546. 

4. When error 78 conside red as mere ly elerical.—On appeal by the 
surety, such error will be considered by this court as a mere cleri- 
cal misprision; and it will be here corrected at the cost of the 
appellant, without remanding the cause. Ib. 546. 

5. Remandment on reversal.—A judgment by default against one de- 
fendant being reversed on error, on the ground that the entire 
action was discontinued by an amendment striking out the name 
of the other without cause shown, the cause will be remanded. 
Kendall v. Lassiter, 181 

6. When appeal lies.—An appeal lies from an erroneous judgment by 
default against one of two defendants, the name of the other being 
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struck out by an authorized amendment without cause shown; 
and the party having an adequate remedy by appeal, mandamus 
does not lie to compel the court below to set aside the judgment 
and dismiss the case. Jb. 181 

Judgment of affirmance on appeal from justice of the peace and award 
of procede ndo: when corrected in this court. _ judgment of aflirm- 
ance and the award of a procede ndo by the circuit court, on appeal 
from a judgment rendered before a justice of the peace, in favor 
of the plaintiff, where it is shown that he was entitled to a judg- 
ment, is a mere error of form, without injury tothe defendant; 
and hence, on appeal by the latter, such judgment will be cor- 
rected, and, as corrected, affirmed in this court. Burns v. How- 
ard, 353 
When judgment will be correct d.—In an action of trespass, the j jury 
having awarded damages, with interest from the day the trespass 
was committed, the judgment was here corrected by striking out, 
as surplusage, the award of interest. Glidden v. Street, 600. 

Rerision of chancellor's decision on facts.—The settled practice of 
this court is, not to disturb the decision of the chancellor on a 
disputed question of fact, unless clearly convinced that he has 
erred—in other words, unless there is a decided preponderance of 
evidence against the conclusion attained by him. Warren & Burch 
v. Jones, 4 VP 

When decree will not be reversed because evidence is confused and un- 
satisfactory.—The decree of a chancery court rendered upon a 
settlement of partnership aecounts will not be reversed because 
the evidence relating to some of the items embraced in the settle- 
ment, is ‘‘somewhat confused and unsatisfactory,’ there not being 
a clear preponderance against the conclusions of the chancellor. 
Shelton, Adm’r v. Knight, Ew’r, 598. 

Recitals of decree: conclusiveness of, on ap ypeal, —Where the chan- 
cellor’s decree declares the complain: = entitled to relief against 
C., one of the defendants, and adds, ‘*But, it being re presente “dl 
that the parties have made some settlement or compromise touch- 
ing their claim against said C., no decree is now made, the court 
reserving the ease for such decree as may be in accordance with 
the terms of said settlement;”’ this recital, if untrue in fact, can 
not be controverted in the appellate court, but must be corrected 
in the court below. Tillman t vw. Spann, 102. 

F inding of facts by court; revision of.—In an appeal case from a 
justice’s court tried by the e ourt without the intervention of a jury, 
the amount involved being less than $20 (Code, § 3122), the find- 
ing of the court on the facts stands asa substitute for the verdict 
of a jury; and it will not be disturbed by this court, on error or 
appeal, except on the same principle which governs courts at nisé 
ge in setting aside verdicts and granting new trials. Dargan 

Harris, 144. 

Conflicting recitals of judame nat entry and bill of exceptions.—When 
the judgment entry recites an organization of the jury, the ar- 
raignment of the prisoner, and all the incidents of the trial, in 
regular and proper form, these recitals must prevail over contra- 
dictory statements in the billof exceptions to which no exception 
was reserved. Reynolds v. The State, 502 

Objection to compete ney of pre siding judqe .—An objection to the 
competency of the presiding judge, in a criminal prosecution be- 
fore the County Court, ‘if available anywhere, is no ground for 
reversing the judgment.’’ Sale v. The State, 530. 

Presumption of injury from ervor.—When error is shown, injury 
will be presumed, unless the contrary clearly appears from the 
whole record. Clark v. Taylor & Co. 453. 
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Error without injury.—While the practice of an attorney appearing 
at the request of the solicitor, before the grand jury, while they 
are investigating an accusation, to aid them in their deliberations, 
is condemned by the court, yet, if the record affirmatively shows 
that the defendant was not prejudiced thereby such appear- 
ance is error without injury, and an indictment so found should 
not be quashed therefor. Blevins v. The State, 92. 

Objections to evidence; when available on error.—This court will not 
consider objections to evidence, to which the attention of the 
chancellor does not appear to have been called. Brewer r. 
Browne, 210 

What errors are available.—A party can not complain of errors 
which are not prejudicial to him, though they may be injurious to 
another. Jb. 210. 

Argument of counsel; when error,—This court adopts the language 
of the Supreme Court of Wisconsin in Brown v. Swineford (44 
Wise. 282): ‘‘It is error sufficient to reverse a judgment, for 
counsel, against objection, to state facts pertinent to the issue and 
not in evidence, or to assume, aryuendo, such facts to be in the 
case when they are not;’’ and adds: ‘‘If the statement be of 
facts which would not be legal evidence, if offered as such, vet, 
if their, natural tendency is to influence the finding of the jury, 
the same rule would apply.’’ Cross v. The State, 476. 

Same; how revised.—In such case, *‘ there must be objection in the 
court below, the objection overruled, and exception reserved ; the 
statement must be made of fact; the fact stated must be unsup- 
ported by any evidence, and must be pertinent to the issue, or its 
natural tendency must clearly be to influence the finding of the 
jury,”’ else the case is not brought within the influence of the 
rule above stated. Jb. 476. 

Cross-examination of witness: when not rerisable .—Upon the cross- 
examination of a witness, especially if that witness be an acecom- 
plice, great latitude is given in allowing questions having a ten- 
dency to shake his credit by injuring his character, or to prove his 
accuracy or veracity; and in such matters much is left to the en- 
lightened discretion of the court trying the cause, and its action 
will not be reviewed, unless such discretion appears manifestly to 
have been abused. Marler v. The State, 580. 

Charges of the court: gene ral exception to several, when not arailable. 
Where several charges are asked as a whole, and not separately, 
anda single general exception only is reserved to their refusal, 
such refusal can not make them the subject of review, unless all 
of them embody correct propositions of law, applicable to the 
facts of the case. Williams v. The State, 551 

Assignme nts of error; when not considere d.—When assignments of 
error are not insisted on in argument of counsel, they will not be 
considered. Woodruff v Hinson, Adm’r, J68, 

Motion to strike cause from docket ~ when grant d.—Where the record 
sent up from the circuit court, on appeal to this court, including 
the appeal bond and notice of appeal, shows that the cause in 
which the appeal was taken, was entitled, in the circuit court, 
“*W. F. Hodnett v. The Purchasers of the Western Railroad of 
Alabama,’’ and under that title was tried, and judgment was ren- 
dered for defendants, and that from that judgment the appeal was 
taken by the plaintiff; and, on that record, a cause is docketed, 
argued and submitted in this court under title of *‘ W. F. Hod- 
nett v. The Central Railroad and Banking Company of Georgia, 
and The Georgia Railroad and Banking Company ;”’ held. The 
cause docketed, argued and submitted in this court, is not the 
cause in which the appeal was taken, and, on motion of the ap- 
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ESTATES OF DECEDENTS. 


1. Petition for order to sell lands, for payment of debts; conclusiveness of 
decree. —An application by an executor or administrator for an 
order to sell lands for the payment of debts (Code, §§ 2447-56), 
when contested by the heirs or devisees, becomes an adversary 
suit inter partes; and the decree rendered, whether granting or 
refusing the application, is conclusive between the parties, in any 
subsequent suit or contest, as to the matters then in issue and 
determined; and that issue is as to the status of the estate, the 
sufficiency of the personal assets for the payment of debts, at that 
time, and not at a subsequent time, when the condition of the 
estate may have changed Ford v. Ford’s Adm’r, 141. 

2. Sume.—Although the liability of the personal representative him- 
self to the estate, for the rent of lands before or after the death of 
the decedent, may have been matter of controversy on the trial of 
such contest, as affecting the amount of assets liable for the debt, 
it was merely incidental or collateral matter, within the rule laid 
down in the Duchess of Kingston’s case (2 Smith’s L. C. 609), and 
the decree is not conclusive as to that question, on final settle- 
ment of the administrator’s accounts. Jb. 141. 

3. Fun Is di rive d from sale of lands hy pe rsonal represe ntative stand in 
place of the lands.—A fund in the hands of an administrator on 
final settlement, which was derived entirely from the sale of the 
lands of his intestate, sold by him for division, is not personal 
assets, and is not subject to distribution among the next of kin, 
taking under the statute of distributions ; but such fund stands in 
the place of, and represents the lands, passing to the heirs, as the 
lands would have descended, if they had not been sold. Hunter, 
Adm’rv. Law, Adm’r, 365. 

4. Same; widow can not participate in division of.—The widow of an 
intestate can not participate in the division of a fund in the hands 
of the administrator, which was derived entirely from the lands of 
the intestate, sold by him for division. Jb. 365. 

5. Homest ad ext mption fo widow and minor childre n; character of the 
estate they take.-—Undex the statute the homestead exemption to 
the widow and minor children of a decedent, is an estate carved 
out of the estate of the husband and father, and continues during 
the life of the widow and the minority of the children. Upon the 
expiration of such particular estate, the lands revert, by operation 
of law, to the heirs. Jb. 365, 

6. Eve mption of $1.000.00 worth of pe rsonal prope rty to widow and minor 
children; character of interest taken in —The exemption of per- 
sonal property of one thousand dollars to the widow and minor 
children of a decedent, when selected and allowed, vests in them 
the absolute title, the entire interest in the property so selected 
and allowed, free from the claims of creditors. But when the 
estate is solvent, this exemption is in the nature of an advance- 
ment to them, to be accounted for by them, on final settlement, as 
parts of their distributive shares, or of their legacies, if there be a 
will disposing of the entire estate. Jb. 365. 

7. Same; when estate solvent, to be account d for from personal, not real 
assets —When the estate is solvent, the widow and minor children 
of a decedent, receiving an exemption of personal property of the 
value of one thousand dollars, are liable to account therefor to 
their co-distributees, from the personal assets only, and not from 
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real assets. Hence, where the only fund in the hands of an 
administrator on final settlement, was derived from a sale of his 
intestate’s lands, sold for division, the amounts allowed to the 
minor children of the intestate on account of such exe imption, can 
not be deducted from their shares in such fund. Jb. 365, 

8. Homestead exe mption in favor of widow as against pure haser of lands, 
with warranty, evicted under paramount title: by what law governed. 
A purchaser of lands, with full covenants of warranty, who is after- 
wards evicted by a title paramount and outstanding at the time 
the covenant of warranty was entered into, is regarded as a creditor 
of the vendor from the date of the execution of the deed, and not : 
from the date of the eviction; and hence, the widow of the 
deceased vendor is not entitled to a homestead exemption as 
against the purchaser’s claim for damages for the breach of the 
warranty, under a statute enacted after the execution of the deed, 
although of foree at the time of eviction. Corr v. Shackelford, 
241, 

9. Hotnestead eremption in favor of the widow; when not binding on Lb 
creditors.—Where the widow was alloted a homestead exemption ‘ 
in the lands of her deceased husband, after his estate had been 
declared insolvent, on an ex parte proceeding before the judge of 
probate, without notice to any one, such allotment does not rise to 
the dignity of a judicial determination against the rights of credi- 
tors; nor does it preclude them from showing that, as against their 
claims, she was not entitled to the exemption. Jb. 24/. 

10. Insolvent estate; when adininistration may be removed inio the chan- 
cery court.—The administration of an insolvent estate may be 
removed into the chancery court, on a bill filed by a creditor, show- 
ing that a homestead exemption had been allotted to the widow 
on ex parte proceedings instituted by her while she was executrix, 
without notice to the creditors, and that she was not entitled to 
such exemption as against his demand, and seeking to have the { 
lands so allotted sold for the payment of debts. While such allot- 
ment was irregular and not binding on the creditors, it was caleu- 
lated to engender distrust or doubt of the title, and to hinder a ' 
fair sale of the property, unless the invalidity of the allotment was 
first declared, and the property ordered to be sold free of incum- 
brance; and this tue chancery court has the power to do, while 
the probate court could only order a sale, and leave the question 
of title to be afterwards determined. Jh. 24/. 

Decree discharging pe rsonal represe ntative on jinal settlement; its 
effect.—As against the administrator of an insolvent estate, who 
has made final settlement and distribution of all the assets in his 
hands among the creditors, the decree on such settlement discharg- 
ing him from further liability, is conclusive ; but when a creditor 

“seeks, by bill in equity, to subject lands belonging to the estate, 
and in which the executrix of the deceased debtor claimed and 
was allowed a homestead exemption as his widow, after the estate 
had been declared insolvent on her report, a decree discharging a 
subsequent administrator on final settlement made by him, does 
not preclude the creditor from asserting his claim against the 
lands so allowed to her as exempt, although he may have been a 
party to the settlement made by the administrator. Ib. 242. 

12. Insolvent estate; removal of administration into court of é quily --The 
principle is recognized that the settlement of an insolvent estate 
should not be removed into the chancery court without special 
reasons. Ih. 241 

13. Lands he longing to. a decedent’s estate 2 lation of pe rsonal repre senta- 
tive and creditors in administration of.—In the administration of 
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landed assets, the personal representative represents the cred- 
itors, and antagonizes the heirs; but when the widow is the per- 
sonal representative, her interests become antagonistic to those of 
the creditors, whenever she asserts a claim to the realty, or any 
partof it, in her own right; and in such case, she can not repre- 
sent their adversary rights. Jb. 241. 

Widow's right to dows r and quarantine Fs in what lands claimed.—The 
widow is not entitled to dower in lands of which her deceased 
husband was possessed during coverture as the administrator of 
his deceased son, who had been in possession under an executory 
contract of purchase, having paid the purchase-money, for a pe- 
riod long enough to acquire a title under the statute of limitations, 
although he had never received a conveyance from his father ; 
and haying no right to dower in such lands, she is not entitled to 
rents and profits, or statutory quarantine. Tillman v. Spann, 102. 

Rents and profits of plantation connected with last residence of de- 
ceased: widow's right to, before dower assigned.—The husband 
having rented out to various tenants, for the year, the plantation 
connected with his residence at the time of his death, and after- 
wards conveyed it by deed of trust to secure an admitted indebt- 
edness, assigning also to the trustees the several notes given for 
the rent, the widow is entitled, as against the trustees and bene- 
ficiaries, to the rents accruing up to the allotment of her dower, 
not from the filing of her bill, but from the death of the husband. 
Ih, 102 

Life-tenant; when entitled to rents.—Where a testator devised to one 
of his daughters one-fourth part of his entire estate, consisting of 
real and personal property, for and during her natural life, such 
daughter is entitled, absolutely and in her own right, to one- 
fourth part of the rents inthe hands of an administrator de bonis 
von, With will annexed, for distribution, on final settlement. 
Woodruy ve. Tinson, Adim’r, 36s. 





Judgment against decedent; how revived.—A judgment rendered 


against a decedent in his life-time is a mere cause of action against 
the personal representative, and is incapable of revivor otherwise 
than by suit at law in the ordinary form. (Code, § 2688). May, 
Adm’r v. Parham, Adiw’r, 253 

Same.—The record of such judgment having been destroyed, a 
substitution thereof under the statute (Code, § 555) does not 
amount to a revivor of it. Jb. 258, 

Personal estate of a decedent the primary fund for payment of debts; 
equily of the heir or devisee to have it Jirst applied, —While lands 
descended or devised may, if the personal estate be deficient, be 
charged with the payment of the decedent’s debts, yet the heir or 
devisee has an equity to insist on the application of the personal 
estate in exoneration of the lands, it being the primary tund out 
of which his depts should be paid Hence, a court of equity, as 
a general rule, will not aid a general creditor to subject lands de- 
vised or descended, unless an original deficiency of the personal 
estate is shown, or it appears that the personal representative has 
wasted it, and that ail legal remedies against him and his sureties 
have been exhausted, or that such remedies would be unavailing 
and fruitless in consequence of their insolvency. Jb. 252. 

Bill to subject lands devised to payin vl of de bts; hurde On CO 
plainant to show deficiency of personal assets.—On a bill filed by a 
general creditor to subject lands devised for the payment of the 
testator’s debts, on the ground that the personal assets had been 
appropriated by the personal representative, and he and his sure- 
ties are insolvent, the burden of proving such insolvency is upon 
the creditor; and the admission oi that fact by the personal repre- 
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sentative in his answer is not evidence against the devisee 
Ih. 2538. 

Statute of non-claim; when may be pleaded by devisees.—Devisees 
have an equal right with the personal representative to insist 
upon the statute of non-claim as a bar to a bill seeking to subject 
lands devised to them, and which have passed into their posses- 
sion, to the payment of demands against the testator. /b. 253. 

Statute of non-claim: when pleaded, hurden of proof on creditor. 
When the statute of non-claim is pleaded, the burden of proving 
a presentation of the claim lies on the creditor seeking its enforce- 
ment. Jb, 258 

Same; when written acknowledqin nt by pe rsonal representative of 
prese ntation is evidence aqainst heirs or devisees.—The written ae- 
knowledgment by the personal representative of the fact of the 
presentation of a claim against the decedent’s estate, made before 
the statute creates a bar, is evidence of that fact against the heir 
or devisee. Jhb, 253 

Same; what is not sufficient evidence of.—Where in a snit against 
the personal representative and devisees to subject lands devised 
to the payment of a demand against the testator, the statute of 
non-claim was pleaded by the devisees, and the evidence showed 
that the demand had been presented tothe personal representa- 
tive, but it was not shown, otherwise than by the admission in 
his answer, when he was appointed, such admission can not be 
received as evidence against the devisees tor the purpose of show- 
ing that the claim was presented before the completion of the bar 
of the statute. Jb. 252. 

Non-claim, statute of ; hill for settlement of parti rsh ip accounts and 
recovery of balance due, is within.—A claim against the estate of 
the last surviving partner in favor of the personal representative 
or heirsof the partner first deceased, for a settlement of the 
partnership accounts, and a recovery of the balance due, is within 
the Alabama statute of non-claim (Code, § 2597), and is also 
within the Arkansas statute of non-claim, which is proved to be 
two years ; and the bill in this case not having been filed until after 
the expiration of four years from the death of the last surviving 
partner, and there being no proof of presentation to a personal 
representative in either State, although an administration was 
had in both States, within the period prescribed in their respec- 
tive statutes, such claim is, as a money demand, barred. Morgan, 
Adm’r v. Morgan, 80. ; 

Same; frauduli nt concealment, as averred in this case, does not pre- 
rent operation of.—If fraudulent concealment can take a case out 
of the operation of the statute of non-claim, the averments of the 
bill in this case are not sufficient for that purpose, since it sets 
forth no facts constituting the alleged fraud, nor does it state any 
means employed to conceal the facts from the complainant. 
Tb. 80. 

Same; when bars claims of heirs of deceased partner fo land pur- 
chased with partnership money.— When a surviving partner invests 
in lands money belonging to the partnership, or belonging en- 
tirely to the estate of a decease-t partner, taking the title in his 
own name, the heirs or representatives of the deceased partner 
may at their option ratify the investment and claim their propor- 
tionate part or interest therein, or recover the money so invested 
without their authority, and fasten a lien on the land for its repay- 
ment; but unti! they assert their right to the iand their claim is a 
money demand, springing out of contract, and if it has become 
barred by the statute of non-claim, can not be the foundation of 
a claim to the lands. Jb. 80 
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28. Statute of non-claim ; when se t-off not affected by.—Nine months 
from the declaration of insolvency not having expired when the 
trial was had ina suit by a personal representative on a claim 
owing the decedent, a demand against the decedent set off against 
such claim, is not affected by the statute of non-claim. Palmer, 
Adm’r v. Steiner, 400. 


See ExecuTors AND ADMINISTRATORS; INSOLVENT ESTATES. 


ESTOPPEL. 

1. When owner of lands estoppe ad Jrom dé manding prepayment of dam- 
ades for lands taken under exercise of eminent domain.—When 
the owner of land has knowledge of the fact that a company is 
proceeding to locate and construct their road on his land, and 
allows them to expend large sums of money in improvements for 
this purpose, without interfering or forbidding them to proceed, 
he is estopped from evicting them by ejectment. New Orleans & 
Selma R. R. Co. v. Jones, 48. 

2. When owner of land is estopped from denying title.—Where the 
plaintiff in an action of trover brought against the owner of lands 
for the conversion of lumber used in building a house thereon, > 
claimed under a sale by the builder, and before purchasing he in- 
quired of the defendant as to the builder’s right to sell, and was 
informed by him that the builder had authority to sell the lumber, 
and thereupon he purchased it, this amounts to an estoppel, and, 
unexplained, vested title in the plaintiff, and will support the 
action. owers v. Harris, 409. 

3. Estoppel in pais; effect of, on land in equity.—In a court of equity, 
an estoppel resting in parol may bind the legal estate in lands. 
Taylor v. Ag. & Mech. Association, 229. 

4. Ratification by corporation of act of agent; when an estoppel.—A loan 
having been negotiated for a corporation, and to secure it a mort- 
gage made, but defectively executed, on its property by an agent, 
an acceptance by the corporation of the benefits of the transaction, 
by receiving and appropriating to its own uses the money obtained 
on the loan, constitutes a ratification of the agent’s act; and 
although resting in parol, the ratification, in equity, operates as 
an estoppel on the corporation from denying the authority of the 
agent, or the execution of the mortgage. Jb. 229. 

5. Estoppel by ratification of agent’s act; when binding on judgment 
creditor of principal.—A corporation having become estopped by 
its acts and conduct from denying the execution of a mortgage by 
an agent, such estoppel is equally binding on a subsequent judg- 
ment creditor of the corporation, who, having purchased at 
sheriff's sale the lands conveyed by the mortgage, seeks to eject 
a purchaser under a power of sale contained in the mortgage. 
Tb. 229. 


EVIDENCE. 


ADMISSIBILITY AND RELEVANCY. 


‘1. Recitals of deed, as to consideration.—As against the antecedent 
creditors of the husband, ora purchaser at sheriff’s sale under 
execution against him, the recitals of a deed to his wife are not 
evidence of the consideration as stated. Tutwiler v. Munford, 
124. 

2. Payment and set-off, as defenses to action by wife for money had and 
received.—When a married woman sues in an action for money 
had and received, to recover the proceeds of a check belonging to 
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her statutory estate, placed by her husband in the defendant’s 
hands, and by him collected, the defendant may, under the plea 
of payment, show that the check was delivered and accepted in 
} ayment of an account f r goods sold and delivered by him to the 
husband and wife, although the articles furnished were not of the 
class for which a liability is imposed by statute on the wife’s es- 
tate (Code, § 2711); and if the check was not delivered and ae- 
cepted in payment of the account, he may, under the plea of set- 
off, make the account available as a defense, to the extent of the 
items for which he might charge the wife’s estate in a separate 
action, but no further. Jeffries v. Castleman, $32 

Entry or memorandum on merchant's books: when admissihle as evi- 
dence. —A material matter of controversy being as to the terms on 
which defendant received a check from plaintiff's husband— 
whether, as plaintiff contended, merely for collection for her; or, 
as defendant insisted, in payment of an account for goods sold 
and delivered by him to plaintiff and her hushband—a memoran- 
dum entered at the time by the defendant on his books, to the 
effect that the proceeds of the eheck, when collected, were to be 
placed to the credit of the husband, is not admissible as evidence 
for the defendant, when it is not shown that the husband assented 
to it, or had knowledge of it. Jb. 4.32 


Corroh rrative of an aeco nplice > a hee i@ linissthl — Fey ict nee eorrob- 


orative of the testimony of an accomplice must be confined to 
points material to the conviction, or to circumstances with which 
the defendant is in some manner connected, or which affect his 
identity. Marler v. The State, 58a. 

Same —An accomplice having testified, that in parsrance of an 
agreement between himself and the accused, he killed the de- 
eeased, and immediately thereafter went to the house of a sister 
of the deceased, corroborative evidence of the fact that he did go 
to the house of the deceased's sister, after the commission of the 
homicide, is inadmissible, it being a collateral fact which, apart 
from the accomplice’s testimony, in no way tended to connect the 
accused with the crime. Jhb. 580. 

Same.—Where on the trial for murder an accomplice is examined 
on behalf of the State, and he testifies toa conspiracy between 
himself ahd the defendant, compassing the death of the deceased, 
his testimony as to all faets which he alleges constituted a part of 
the conspiracy, is admissible. Jb. 580, 

Murder; evidence of motive: when admissible —Where a defendant 
indicted for murder had, prior to the killing, filed a bill in equity 
against his wife fora divorce, it is competent for the State, for the 
purpose of showing motive, to prove that the deceased was a mate- 
rial witness for the wife, to whom she had filed interrogatories, 
but whose deposition had not been taken, and that the cause was 
pending at the time of the killing; and for this purpose, there be- 
ing an agreement of counsel that the original papers might be 
used in place of a certified transcript, the original bill tiled by the 
defendant, the answer of the wife, the interrogatories to the de- 
ceased, anda decree dismissing the bill rendered in the cause 
aiter the deceased was killed, are admissible in evidence. Tb. 
580. 


Evidence showing health of deceased, and relations evisting between 
him and accused.—The state of health of the deceased, immediately 
before the infliction of the wound charged to have caused his 
death, is relevant evidence for the prosecution, as bearing on the 
question whether death ensued from the wound ; and the previous 
relations eXisting between the deceased and the aceused, are com- 
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petent evidence, since from them motive may be inferred. Phil- 
lipsv The State, 469. 

Releranecy of e idence for defe ndant, under indictime nt for murder of his 
wife. —The defendant being on trial under indictment for the mur- 
der of his wife, from whom he had separated, and setting up the 
defense of insanity; and it being proved that the deceased had 
given birth to an illegitimate child, prior to her marriage with the 
defendant, and was suspected of criminal intercourse, before or 
at a time proximate to the killing, with one S.; the defendant can 
not be allowed to prove said. was the reputed father of said ille- 
vitimate child. Billingslea v. The State, 469, 

10. Foot prints near scene of crimes: when admissible.—The character of 
foot prints leading to or from the place where the crime was com- 
mitted, discovered when the crime was discovered, and their 
correspondence with the feet of the accused, or with shoes worn 
by him or found in his possession, are admissible in evidence for 
the purpose of identifying him as the guilty agent. Murdock v. 
Thi State, 567. 

11. Witness; how discredited.—It is competent to discredit a witness by 
attacking his general reputation or character; but particular, in- 
dependent facts can not be introduced in evidence for that pur- 
pose. TJence, a question propounded to a witness, which seeks, 
for the purpose of impeaching the testimony of another witness, 
to prove that the latter had been indicted for, or charged with 
burglary, and that he sought to evade arrest, is inadmissible. 
Moore v. The State, 360. 


See, also, Criminat Law. 


Apmissions; Dectarations; Hearsay; Res Gesrr. 


fast 
to 


Age; witness nay testify to his own age.—A person may testify to his 
own age; and his testimony is not rendered inadmissible by his 
further statements, given as reasons for his testimony as to the 
fact, ‘‘ that his mother told him so, and that it was written down 
in a book, which his father had in his poeket in the court house.’’ 
Cheri ye. The Stat . : 

13. Acts and dé clarations af Jebter, prior to sale: when admissible against 
purchaser.—The declarations and promises of the debtor, made to 
plaintiffs’ attorney a few days before thecommencement of plain- 
tiffs’ suit against him, as to making a partial payment witha view 
to an extension of time as to the residue of the debt, or an assign- 
ment of all his property, are admissible evidence for the plaintiffs, 
as tending to show his purpose in making the subsequent sale to 
the claimants about two months afterwards, while suits were 
pending against him; but such declarations would not affect the 
claimants, unless brought to their knowledge before their pur- 
chase. Lehinan, Durr & Co. v. Kelly & Bro., 192. 

14. Declarations of husband against “u fe s title inadmissible in evidence. 
Declarations of the husband against the interest of the wife, or in 
disparagement of her title to lands constituting a part of her statu- 
tory separate estate, although made while he was in possession, 
are not admissible in evidence against her. Brunson and Wife 
v. Brooks, 248. 

15. Ntatute of non-claim: when written acknowl dgme nt by pe rsonal repre- 

sentative of prese ntation is evidence against heirs or devisees—The 

written acknowledgment by the personal representative of the fact 
of the presentation of a claim against the decedent’s estate, made 
before the statute creates a bar, is evidence of that fact against the 

heir or deyisee, May, Adw’r v. Parham, Adi’r, 2538. 
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3. Same; what is not sufficient evidence of.—Where in a suit against the 
personal representative and devisees, to subject lands devised to 
the payment of a demand against the testator, the statute of non- 
claim was pleaded by the devisees, and the evidence showed that 
the demand had been presented to the personal representative, 
but it was not shown, otherwise than by the admission in his 
answer, When he was appointed, such admission can not be 
received as evidence against the devisees for the purpose of show- 
ing that the claim was presented before the completion of the bar 
of the statute. Jb. 25.3. 

Bes Declaration of party; when admissible for him.—Where the plaintiff 
in an action of trover brought against the owner of a tract of land, 
for the conversion of lumber used in the construction of a house 
thereon, claims under a sale by the builder of the house, alleged 
to have been made by the authority and consent of the defendant, 
a question propounded to the defendant on his own behalf, eall- 
ing for what he said, and what authority he gave to the builder 
prior to his sale to the plaintiff, about the sale of the lumber in the 
house, bears on the ownership of the builder, and his right to sell 
the lumber, and it is error to refuse to permit the question to be 
answered, although the plaintiff was not present. Powers v. Har- 
ris, 409. 

18. Same; when inadmissible.—A party’s own declarations, made in the 
absence of his adversary, are not competent evidence for him ; nor 
ean he qualify or control declarations or admissions made at one 
time, by proof of counter declarations made at a subsequent time. 
Woodruff v. Winston, Adm’r, 412. 

19. Declarations of partner; when admissible against co-partner, or part- 
nership.—The declaration of one partner, not made in the presence 
of his co-partner, is not competent evidence to prove the existence 
of the partnership between them; but, the fact of partnership 
having been otherwise proved, the declaration of one partner, 
when opening ar account for goods bought, that he was author- 
ized by his co-partner to open itin his own name, is admissible 
evidence as a part of the res geste, explaining why the goods were 
charged to him, and tending to show that the credit was not given 
exclusively to him. Clark v. Taylor & Co., 453. 

20, Declarations of party; admissibility of —The declarations of the de- 
fendant, in exculpation of his conduct, are not competent evi- 
dence for him, unless they constitute a part of the res geste. 
Roberts v. The State, 515; Billingsleav The State, 486. 

21. Declarations of defi ndant, not connected with killing.—The defend- 
ant, a negro man, being indicted for the murder of a negro woman, 
and the evidence against him being entirely circumstantial, it is 
not permissible for the prosecution to prove his declaration, made 
a few days before the killing, but not shown to have had any refer- 
ence to the deceased, ‘‘ that he didn’t mind killing a negro, if he 
fooled with him, any more than he would a buck rabbit.’’ Such 
declaration, though it may indicate general malignity of heart, is 
irrelevant, and should not be received as evidence, unless it formed 
a part of the res geste, or was directly connected with the killing. 
Redd v. The State, 492. 

22. As to the admissibility of threats in prosecutions for murder, see 
Criinxat Law, 47-50 

3. As to the admissibility of dying declarations, see Crivixat Law, 
64-68. 

24. As to the admissibility of confessions, see Cromunat Law, 30-35, 

32-3, 
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28 


30. 


WEIGHT, 
Sufficiency of evidence, charge as to.—In a civil action, to establish 
any proposition for either party, it is only necessary that the evi- 
dence should produce a reasonable conviction in the minds of the 
jury; and a charge asked, requiring that a fact be *‘‘ clearly ”’ 
proved, is properly refused. Lehman, Durr & Co. v. Kelly & Bro. 
192 

Proof of contested claim against insolvent estate—When a claim 
filed against an insolvent estate is contested on grounds denying 
the existence of the asserted liability, the burden of proof is on 
the claimant, and his aflidavit verifying the claim is not evidence 
of the liability; but positive certainty in the proof is not required, 
it being sutlicient if the evidence, direct and circumstantial, rea- 
sonably satisfies the mind of the existence of facts constituting 
the indebtedness or liability claimed. Woodruff’ v. Winston, 
Adm’r, 41? 

Same; liability of purchaser of property at sheriff’s sale.—A claim 
against the insolvent estate of the deceased purchaser of property 
ata sheriff’s sale ander execution, for the amount of his pur- 
chases, is sufliciently proved by the memorandum of the sale, in 
the handwriting of the sheriffs clerk, stating the different arti- 
eles bought by him, with the price of each; and an indorsement 
thereon by the purchaser, on subsequent presentment to him, to 
the effect that it was his purchases at the sale. The fact that he 
did not take possession of the property knocked down to him, as 
shown by the memorandum, is immaterial, when it is shown that 
he intended his purchases for the benefit of the wife of the de- 
fendant in execution; and the price of real estate, included in his 
purchases, is recoverable equally with the price of personal prop- 
erty, When the statute of frauds is not invoked by plea or ob- 
jection. Jb. 442. 

Accomplice > what corroboration necessary to authorize conviction of 
felony on evidence of. —The testimony of an accomplice must, te 
authorize a conviction for felony, be corroborated by other evi- 
dence tending to connect the defendant with the commission of 
the offense; but it is not necessary that there should be other 
evidence which would, of itself, Warrant a conviction. Lumpkin 
v. The State, 56. e 

Credibility of testimony of impeached witness.—Where the charac- 
ter of a witness is assailed, or he is otherwise impeached as _ be- 
ing unworthy of credit, it is entirely within the province of the 
jury, an exclusive judges of the facts, to say what degree of weight 
or credibility shall be given to his testimony, and the court can 
not instruct the jury, as matter of law, that they ean not convict 
on such testimony, unless it is corroborated. Moore v. The State, 
300, 

Perjury; sufiiciency of evidence.—On the trial of a defendant charged 
with perjury, the testimony of a single witness is sufficient to 
prove that the defendant testified as charged in the indictment ; 
but to authorize a conviction, the falsity of such testimony must 
be proved by two witnesses, or by one witness and corroborating 
circumstances. Williams v. The State, 552. 

Corpus delicti being prov d,a conviction is authorized by an extra-ju- 
dicial confession .—Where the corpus delicti is proved independent 
of the prisoner’s confession, an extra-judicial confession estab- 
lishing his criminal agency, if believed by the jury, will author- 
ize aconviction. Young v. The State, 569. 


BURDEN, AND SUFFICIENCY OF PROOF. 
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MatTrers JUDICIALLY Known. 


32. Judicial notice of charter.—The charter of a municipal corporation 
is a public statute, of which the courts will take judicial notice. 
( ity oy Se Imav. Perkins, 145. 

33. Affidavit before judge of foreign court.—An aflidavit made in Flor- 
ida, and certified by a judge of the County Court before whom it 
was made, the certificate not stating that his court is a court of 
record, is not competent evidence (Code, § 550), since our courts 
can not judicially know that said foreign court is a court of record. 
Holly v. Bass’ Adm’r, 206. 

OBJECTIONS, 

34. General objection.—A general objection to evidence, a part of which 
is inadmissible, may be ove ‘ruled entirely.—Cherry v. The State, 
“uo Clark v Taylor & Co., 433. 

35. «When available onerror.—This court will not consider objections 


to evidence, to which the attention of the chancellor does not 
appear tohave been called. Brewer v. Browne, 210 

36. Specific objection to evidence.—An objection to the admission of evi- 
dence, on 2 single specified ground, is a waiver of all other 
grounds of obje ection. Clark rv Taylor & Co. 453 

37. Dying declaration: general abjection to, when part admiseibl , may be 
overruled.—A general objection to the admission of dying declar- 
ations, when offered as a whole, may be overruled, although a 
portion of the evidence is inadmissible.—Reynolds v. The State, 
oUZ. 

38. Objection to question and answer.—The refusal to allow a question 
to be asked, is not a reversible error, when the the record does not 
show what was proposed to be proved by the answer, and the 
question is so general that the court can not see that the answer, 
if allowed, would have been relevant, material, or beneficial to 
the party asking the question. Roberts vr. The State, 515. 


PAROL AND WRITTEN. 


Admissibility of parol evidence in aid of written instrument.—When 
a Writing is corfplete in itself, it is the duty of the court to con- 
strue it without the aid of extrinsic proof. But when such writing 
contains a term which it is impossible for the court to construe 
without the aid of evidence alinnde, or when the law does not re- 
quire the contract to be in writing, and it is insutlicient or incom- 
plete, parol evidence is admissible in aid of it. Gunn v. Clen- 
denin, 294. 

40. Same.—Where under the signature of an attorney to a receipt given 
by him to his client for a claim left with him for collection, a 
memorandum in the attorney’s handwriting is made in these 
words: ‘‘I collect for 5 per cent. when not litigated—1!0 per cent. 
when litigated, on the amount recovered ;’’ held, that as the word 

‘recovered’’ is as apt to express the idea of money realized, as 
judgment obtained, the memorandum is open to explanation by 
parol proot. Ib. 294. 

41. Admissibilit y of parol evidence to ide ntify property conve ye d by mort- 
gage.—W hen a debt is transferred by mortgage, and is therein in- 
correctly described as being evidenced by note, it is permissible 

» show by parol, that though described in the mortgage as a 

rn it is in fact owing by parol, as it is the debt and not merely 

the evidence of it which is transferred. Corhitt v. Reynolds, 878. 

42. Mortgage; whether deht secured hy mortgage can he enlarge d by parol, 
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‘*There are two cogent reasons, founded in public policy, which 

would cause us to hesitate long before declaring that when a 

mortgage security is executed to secure a debt of defined amount 

or special description, parol testimony can be let in to enlarge the 
amount or to tack to the mortgage another and different debt, 
whether scught to be done under an alleged contemporaneous, or 
subsequent agreement. The reasons are, first: It is of doubtful 
and dangerous policy to allow parties to add in this way a stipu- 
lation toa solemn written contract; second: Such practice would 
unduly expose the mortgagor to the power and oppression of the 
mortgagee.”’ But this question is not decided, as the proof fails 
to show that any such agreement was made. Edwards rv. 

Dwight, JdSY, ; 

3. When true dates of written instruments may be shown by parol. 
Where two instruments relate in part to the same subject matter, 
being operative only from the date of delivery, parol evidence, for : 
the purpose of connecting them together, is admissible to show 
the true date upon which they were executed, although such date 
may differ from the dates appearing on the face of the instru- 
ments themselves Robbins v. Webb, &93 

44. When two instruments construed as parts of the same transaction. 
G. sold a tract of land to M. upon the condition that he and 8. 
would execute to G. a bond binding themselves ‘‘not directly or 
indirectly to permit or allow a warehouse or place for the shipping 
or receiving of goods either upon or through a designated part of 
the premises. The bond was signed by M. and 8., bearing date 
February 19, 1859. At the request of M. a deed was executed by 
(i. conveying the land to 8. bearing date February 26, 1859. Both 
the bond and deed were delivered onthe last named date. Held, 
that the two instruments must be construed together as parts of 
the same transaction, although no reference is made in the deed 
to the bond, and the bond recites that M. had ‘‘bought’’ the land. 
Tb. 392. 

45. Sain : when parol evidence admissible .—In such case parol evidence 
is admissible to show all the facts and circumstances, not incon- 
sistent with the two instruments, surrounding the main fact, 
Which was the sale, and connected, or contemporaneous with, or 
in any manner throwing light upon it; and it is not necessary, in 
order to make these facts and circumstances contemporaneous 
with the sale, within the meaning of the law, that they should 
have occurred or been performed on the same day. [b. 393. 

46. When parol é ridence admissihl to aid dk scription in mortgage.—-A 
mortgage which describes the crops intended to be conveyed as 
= mv entire crop of corn, cotton, [cotton | seed, fodder, peas, pota- 
toes and cane that I may raise the present year on my place,” is 
not void for uncertainty. While the description of the crops 1s 
very general and indefinite, it is capable of being rendered certain 
by showing the lands cultivated by the mortgagor during that 
year, and the quantity of the respective crops raised by him. 
Seay & Hlendrick v. MeCormick, 549. 


ra 


Records AND JUDGMENTS. 


_ 
~§ 
~ 


‘ontested election under charter of the ¢ ‘ily of Ne lina; final record and 
custody of the pape rs.--The charter of the City of Selma having 
made no provision, either for the custody of the papers relating to 
the contest of municipal elections therein provided to be had be- 
fore the judge of the circuit court, or for making any final record 
of such contest, while such papers may properly be deposited 
with the clerk of that court for sale keeping, they do not thereby 
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become records thereof, of which the clerk can certify, and by 
certifying authenticate a copy, so as to render such copy compe- 
tent evidence. Davidson v. VW oodruff, dd. 

48. Same; original papers and judgment competent evidence.—-The judg- 
ment rendered on the trial of such contest in favor of the con- 
testant, is conclusive as to his right to the office, in a subsequent 
action brought by him to recover it; and such judgment and the 
original papers relating to the contest are admissible evidence in 
such action to establish his right to a recovery. Jb. 356 

49. Original papers as evidence.—On the trial of an indictment for per- 
jury, the original indictment, and the minute entry of the judg- 
ment rendered inthe cause, on the trial of which the perjury is 
charged to have been committed, are admissible evidence, where 
the trial was had in the same court in which the indictment for per- 
jury was pending, and it is not shown that the final record in that 
cause had been made up. Williams v. The State, 551. 


VARIANCE 


50. Description of parties to mortgage; variance.—The mortgage being 
described in the complaint as executed to “*D. & 8. A Williams,”’ 
while that offered in evidence was executed to “S| A. & D. Wil- 
liams,’’ held no material variance. Wiliams v. Bowdin, 126. 

51. Variance as to weapon used.—Under the provisions of the Code, as 
at common law, if the indigtment alleges, in a single count, that 
the death was caused “* by cutting with a knilfe,’’ a conviction can 
not be had on proof that it resulted from blows inflicted by 
striking with a pistol. Phillips v. The State, 469. 

52. Proof of words as charged.--Under an indictment for using abusive, 
insulting or vulgar language, in or near the dwelling-house of the 
prosecutor, in the presence of a female member of his household 
(Code, § 4203), it is not necessary to prove the exact words 
charged, but is sufficient to prove them substantially as charged, 
provided there is no variance in the sense. Benson v. Th 
State, 544 


EXECUTION. 

L. Lien of executions; failure to keep alive from termto term.—The statute 
which declares that the lien of an execution is lost, as ** between 
judgment creditors and purchasers from the defendant for valuable 
consideration’? (Code, § 3211), is not confined by its terms to pur- 
chasers without notice, and the courts have no power to interpolate 
those words. Carlisle & Jones v. Godwin, 137. 

A Same; return of writ by order of plaintiff or his attorn y.—When an 
execution is returned, by order of plaintiff or his attorney, ‘* No 
property found,”’ after a levy on land and aclaim of homestead ex- 
emption, this destroys the lien of the writ, as in favor of purchasers 
for value and junior execution creditors. Jhb. 137. 

3. Setting aside sale under evecution; grounds of motion, and diligence 
required.—Courts of law and equity alike exercise the power of 
setting aside sales under execution, when made under judgments 
or decrees rendered by themselves, on the grounds of mistake, 
irregularity, fraud, misconduct in selling, and gross inadequacy of 
price; but the party asking relief must prosecute his motion 
within a reasonable time, as determined by the facts of the par- 
ticular case, and must show that the act complained of has resulted 
to his injury or prejudice Holly v. Bass’ Adm’r, 206. 

4. Same; irregularities in decree.—lrregularities in the decree, on 
which the execution was issued, can only be taken advantage of 
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by appeal from the decree itself, and can not be made the ground 

of an application to set aside the sale. Ib. 206. 

Same; affidavits as to pric and value of lands—Affidavits which 
state simply that the lands ‘‘sold for greatly less than their value,’’ 
not stating the value and price, or other facts from which these can 
be ascertained, being merely the statement of opinions, are not 
sufficient to set aside the sale. Jhb. 206. 

6. Same: defi cts in advertisement and notice.—Defects in the advertise- 
ment of the sale by the sheriff, and in the notice given to the 
defendant in execution, are mere irregularities and do not furnish 
good grounds for setting aside the sale, without proof of conse- 
quent injury to the party complaining. Jb. 206, 

7. Possession of real estate; when constructive notice.—The possession 
of a vendee who is in open, notorious and exclusive occupancy of 
real estate claiming it as his own, is constructive notice of the 
vendee’s title, which will prevent the lien of an execution issued 
against the vendor from attaching, although the vendee’s deed is 
not recorded. Brunson v. Brooks, 248. 

8. Liability of purchaser of property at sheriff’s sale-—A claim against 
the insolvent estate of the deceased purchaser of property ata 
sheriff's sale under execution, for the amount of his purchases, is 
sufliciently proved by the memorandum of the sale, in the hand- 
writing of the sheriff’s clerk, stating the different articles bought 
by him, with the price of each ; and an indorsement thereon by the 
purehaser, on subsequent presentment to him, tothe effect that ft 
was his purchases at the sale. The fact that he did not take pos- 
session of the property knocked down to him, as shown by the 
weimorandum, is immaterial, when it is shown that he intended 
his purchases for the benefit of the wife of the defendant in execu- 
tion; and the price of real estate, included in his purchases, is 
recoverabie equally with the price of personal property, when the 
statute of frauds is not invoked by plea or objection. Woodruff v. 
Winston, Adm’r, 412. 

%. Sureties on administrator’s bond; nature of the right to have execution 
against.—The right to have execution against the sureties on an 
administrator’s bond, for the non-payment of a decree against him, 
is a statutory substitute for an action at law on the bond, and 
exists, after a return of ‘‘no property’’ against the administrator, 
only in those cases where such an action could be maintained. 
Steele v. Graves, 17. 

10. Same; execution against where there are two administrations on the 
estate. —When an almin’strator resigns, and is re-appointed, giv- 
ing a new and different bond, and decrees are rendered against 
him as administrator under the second appointment, and on a set- 
tlement of the second administration, no execution can issue on 
such decrees against the sureties on the first bond. Jb. 17. 

ll. Same; execution against quashed or corrected under facts of this case. 
When, in such a case, executions are issued against the sureties 
on both bonds the Probate Court should, on motion, quash, or 
correct them by striking out the names of the sureties on the first 
bond, and failing or refusing to do so, this court will render a 
decree correcting and amending the execution by striking out 
their names. Th. 17. 

12. Sure tyona Iministrator’s bond; eveeution agaimst where there are two 
administrations on the estate.-—When an administrator resigns, arrl 
is re-appointed, giving a new and different bond, and decrees are 
rendered against him as administrator under the second appoint- 
ment, and on a settlement of the second administration, no execu- 
tion can issue on such decrees against the sureties on the first bond. 
Steele v. Graves, et al. 21. 


vt 
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13. Same: ¢ receution against quashed or corrected unde r facts of this ease. 
When, in such 2 cause, executions are issued against the sureties 
on both bonds the Probate Court should, on motion, quash, or cor- 
rect them by striking out the names of the sureties on the first 
bond, and tailing or refusing to do so, this court will render a 
decree correcting and amending the execution by striking out their 
names. Ih. 21. 

14. Administration bond with one surely; summary ¢ reculion on.—Bonds 
given by executors and administrators are required by statute to 
‘*have at least two suflicient sureties’? (Code, § 2365); but it is 
further provided that a bond, ‘‘ not payable or conditioned as 
required by law, is not void, but stands, on its conditton being 
broken, subject to all the remedies which could have been main- 
tained on it if the same had been payable and conditioned as re- 
quired by law’’ (§2404); and this statute, being liberally con- 
strued as a remedial statute, must be held to embrace an adminis- 
tration bond with one surety only, under which the administrator 
has acted, and to authorize a summary execution against such 
surety (§ 2619). Steele v. Tutwiler, 107. 

15. Summary ‘ recution against Sire ty on administration hond, issned be- 
fore return day of execution against principal.-—A summary execu- 
tion against the sureties on an administration bond, issued before 
the return day of the execution against the administrator indi- 
vidually (Code, § 2619), is not void, but voidable only, and must 
be respected and enforced, until set aside on motion, or in some 
other manner prescribed by law. Jb. 107. 

16. Motion to quash erecution, and set aside sal * laches.—An applica- 
tion to quash an execution, and to set aside a sheriff’s sale and 
deed under it, must be made with due diligence, and at the ear- 
liest opportunity (Rules of Practice, No. 13; Code, 160); and 
being made in this case after the lapse of seven years, without 
explanation or excuse for the delay, it was held to come too late. 
Ib. 107. 

17. She rift’ s sale under execution; statutory right of rede mption —When 
lands are sold under execution, and a deed executed by the sher- 
iff to the purchaser, whatever legal estate or interest the defend- 
ant in execution had is divested out of him, and vested in the 
purchaser, and nothing remains in the defendant but the naked 
right of redemption (Code, §§ 2877-80), to be perfected and en- 
forced in the manner prescribed by the statute. Searcey v. Oates, 
l/l, 


EXECUTORS AND ADMINISTRATORS. 

l. Evrecutor’ s or administrator’s rights and powers as to real estate 
The personal representative of a testator or intestate has no es- 
tate or interest in or to lands descended or devised, but is only 
clothed with certain statutory powers over such lands, to be exer- 
cised when necessary for the payment of debts; and the exist- 
ence of such statutory powers depends upon the existence of a 
necessity for their exercise—that is, upon the existence of debts 
to the payment of which the lands may be subjected. Lec’s 
Adin’r v. Downey, 98. 

2. Statute of limitations : Susp nsion of, between death of debtor and 
grant of administration on his estate-—Whatever may have been 
the common-law rule, as to the suspension of the statute of limi- 
tations during the period intervening between the death of the 
debtor and the grant of letters of administration on his estate, it 
is now declared by statute (Code, § 3244) that not more than six 
months shall be deducted in computing the statutory bar, al- 
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8. 


10. 


though letters of administration may not have been granted until 
alter the expiration of that period. Jb. 98. 

Same: not avoided as to lands, by act or promise of pe rsonal repre- 
sentative. —As against the rights of heirs or devisees, or persons 
claiming under them, it is not in the power of the executor or ad- 
ministrator, by any act, admission, or promise, to remove the bar 
of the statute of limitations, so as to revive a debt, and make it 
chargeable on lands descended or devised. Jhb. 98. 

VW hie vn erecutor or administrator can not recovei against ali¢ nee of he ir 
or devisee.—An executor or administrator can not recover in eject- 
ment, or the statutory action in the nature of ejectment, against an 
alienee of the heir or deyisee, when the action is commenced 
nearly ten years after the death of the decedent, and the only 
debts proved to exist are barred by the statute of limitations. 
Th. 98. 

Whe) lessor di sg, rents afterwards aceruing may be recovered hy per- 
sonal representative.—The rule of the common law, that on the 
death of the lessor, rent already accrued passes to his personal 
representative, while rent subsequently accruing follows the re- 
version, and belongs to the heir, has been moditied by the stat- 
utes, conferring on personal representatives power to intercept 
the descent to the heir, and to take the rents aceruing, and to 
rent or sell the lands, when necessary for the payment of debts ; 
and when, in the exercise of this statutory power, he claims the 
accruing rents, his right and title to them are the same that he 
has to uny other choses in action of the decedent. Palmer, Adm’r, 
. Steer, 400. : 

Suit hy pe rsonal repre sentative on demand owing to decedent > what 
available as set-of.—A demand against a decedent held and owned 
at the time of his death, may be set off to a demand owing him, 
and may be interposed to an action by the personal representa- 
tive on the latter demand, although the decedent’s estate has 
heen declared insolvent. Ih. 409. 

Sir iie when set-off not affected hay statute of non-claim.—Nine months 
from the declaration of insolvency not having expired when the 
trial was had in a suit by a personal representative on a claim 
owing the decedent, a demand against the decedent set off against 
such claim, is not affected by the statute of non-claim. Jhb. 400, 
When execenutor or administrator may maintain ejectment ; revivor 
thereof. —An executor or administrator, under the statutory pow- 
ers conferred on him, may maintain ejectment, or the statutory 
action in nature of ejectment for the recovery of the lands of his 
testator or intestate; and on his death, resignation, or removal, 
pending the suit, the action may be revived and prosecuted in the 
name of his suecessor in the administration (Code, § 2622); but 
such action can only be maintained when there was a legal title 
residing in the testator or intestate at the time of his death. 

Wells vr. Elliott, 18 

Same : conveyance of tithe fo erecutor, ou panine ni of purchase “money. 
When the purchaser of lands dies without having paid the pur- 
chase-money, and not having received a conveyance; and the 
money is paid by his executors, and a deed taken to themselves 
**as executors, in trust for the use and benetit of the heirs and 
legatees under said will, and of those who as creditors are inter- 
ested in said estate ;’’ the deed conveys to them a legal title, on 
which they may maintain an action for the recovery of the lands; 
but they hold the title as trustees, and not as executors, and it 
does not pass to their successor in the administration, nor can the 
action be revived in his name. Jb. 183. 

Commissions or compensation of administrator ; failure to allow. 
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12. 


13. 


14. 


15. 


16. 


17. 


When an account against an administrator is stated and allowed 
by the Probate Court in his absence, he failing to appear and file 
his accounts and vouchers when required (Code, §§ 2524-26), he 
can notcomplain on error that he was not allowed any commis- 
sions or compensation. May v. Carlisle, 135. 

Decree discharging pe rsonal represe ntative on final settlement; its 
effect—As against the administrator of an insolvent estate, who 
has made final settlement and distribution of all the assets in his 
hands among the creditors, the decree on such settlement discharg- 
ing him from further liability, is conclusive; but when a creditor 
seeks, by bill in equity, to subject lands belonging to the estate, 
and in which the executrix of the deceased debtor elaimed and 
was allowed a homestead exemption as his widow, after the estate 
had been declared insolvent on her report, a decree discharging a 
subsequent administrator on final settlement made by him, does 
not preclude the creditor from asserting his claim against the 
lands so allowed to her as exempt, although he may have been a 
party to the settlement made by the administrator. Corr v. Shack- 
elford, 267. 

Lands bi longing to a decedent’s estate + relation of pe rsonal represen- 
tative and creditors in administration of.—In the administration of 
landed assets, the personal representative represents the credi- 
tors, and antagonizes the heirs; but when the widow is the per- 
sonal representative, her interests become antagonistic to those 
of the creditors, whenever she asserts a claim to the realty, or 
any part of it in her own right; and in such case she can not rep- 
resent their adversary rights. Jhb. 241. 

Relation between executor and legatee ; statute of limitations.—The 
executor holds in trust for the legatee until a disclaimer, dis- 
avowal, or repadiation of the trust, of which the legatee has no- 
tice; and when no such disclaimer is shown, the statute of limita- 
tions can not be pleaded in bar of a bill for the recovery of a leg- 
acv. Bonner v. Young, 35. 

Sureties on executor’s b mad: when statute of limitations b gins fo run 
in favor of.—The statute of limitations begins to run in favor of 
the sureties on the bond of executors and administrators from the 
time of the judicial ascertainment of the liability of the principal, 
and where the trusts of the administration continue, although the 
executor fails to pay legacies, there is no act or omission which 
fixes the liability of the sureties, and the statute of limitations is 
not available to them in bar of a bill to recover legacies. Jb. 35. 

Declaration of insolvency before suit brought, a bar te the suit.—The 
effect of a declaration of insolvency of the estate of a decedent, 
is to draw within the exclusive jurisdiction of the court of probate 
all claims, demands and liabilities chargeable on the assets, which 
are not the subject of pending suits, including jadgments rendered 
against the personal representative, assuch. In a suit, therefore, 
against the personal representative founded upon a judgment ren- 
dered against him in his representative capacity, a plea setting up 
that the decedent’s estate had been declared insolvent prior to 
the commencement of the suit, is good in bar of the action. 
Shiver, Ev’rv. Rosseau, 564. 

Same; when plea defective.—In a suit against a personal representa- 
tive, a plea of the insolvency of the estate, which does not show 
by affirmative averments that the declaration of insolvency was 
prior to the commencement of the suit, is not good in bar of the 
action. Ib. 564. 

Demurrer to plea of insolvency; when does not reach defect in the ple a. 
An objection to a plea of insolvency, pleaded in bar of the action, 
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that it does not affirmatively aver that the declaration of insol- 
vency was prior to the commencement of the suit, can not be 
taken or allowed on demurrer, unless it is assigned as cause of 
demurrer. Jb. 564. 

18. Plea of resignation by personal representative; when sufficient.—In 
a suit against one as the personal representative of a decedent’s 
estate, a plea by such personal representative is good in bar of 
the action, which avers that, before the commencement of the 
suit, he had resigned, made a final settlement of his administra- 
tion in the court of probate, and had paid over to the jndge of 
probate the balance in money ascertained to be due from him on 
such settlement, and that such balance was the only unadminis- 
tered assets remaining in his hands. Jb. 464. 

19. Statute of limitations, in favor of sureties of administrator or Fguard- 
ian; begins to run when.—The statutory bar in favor of the sure- 
ties of an executor, administrator, or guardian, ‘‘ for any mistfea- 
sance or malfeasance of their principal, the time to be computed 
from the act done or omitted by their principal which fixes the 
liability of the surety ’’ (Code, § 3226), is to be computed, not 
from the date of the actual misfeasance or malfeasance of the prin- 
cipal, but from its judicial ascertainment by the decree rendered 
on final settlement of his accounts. Adams rv. Jones, 117. 

20. Same; when letlers are granted to sheriff by virtue of his office. —The 
principle above stated applies with full force to the sureties ona 
sheriff's official bond, when letters of administration or guardian- 
ship are granted to him by virtue of his office: the statute of lim- 
itations begins to run in their favor, not from the termination of 
their principal’s term of office as sheriff, but from the final set- 
tlement of his accounts as administrator or guardian Jb. 117. 

21. Sureties on administrators’ bond: nature of the right to have execution 
against.—The right to have execution against the sureties on an 
administrator’s bond, for tke non-payment of a decree against 
him, is a statutory substitute for an action at law on the bond, 
and exists, after a return of ** no property’’ against the adminis- 
trator, only in those cases where such an action could be main- 
tained. Steele v. Graves, 17. 

29, Same: ereeution against where there are two administrations on the 
estate.-—-When an administrator resigns, and is re-appointed, giv- 
ing a new and different bond, and decrees are rendered against 
him as administrator under the second appointment, and ona 
settlement of the second administration, no execution can issue 
on such decrees against the sureties on the first bond. Jh. 17, 21, 

23. Same: actions agqatust where there are tivo administrations ou the 
estate. —In such a ease, an action can not be maintained against 
the two sets of sureties jointly, for they have incurred no common 
or joint liabilitv. Jb. 77, 22. 

24. Same; execution against quashe dor corrected under facts of this case. 
When, in sucha case, executions are issued against the sureties 
on both bonds, the Probate Court should, on motion, quash or 
correct them by striking out the names of the sureties on the first 
bond; and failing or refusing to do so, this court will render a de- 
cree correcting and amending the execution by striking out their 
names. Jb, 17, 21. 


nt 


25. Administration bond with one surety: Summary ‘ recution on .—Bonds 
given by executors and administrators are required by statute to 
“have at least two suflicient suruties’’ (Code, § 2365) ; but it is fur- 
ther provided that a bond, ‘‘not payable or conditioned as re- 
quired by law, is not void, but stands, on its condition being 
broken, subject to all the remedies which could have been main- 
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tained on it if the same had been payable and conditioned as re- 

quired by law’’ (§ 2404) ; and this statute, being liberally construed 

as a remedial statute, must be held to embrace an administration 

bond with one surety only, under which the administrator has 

acted, and to authorize a summary execution against such surety 

§ 2619) Steele vr. Tutwiler, 107. 

26. Probate C'ourt: jurisdiction in matters of administration.—As to all 

matters of administration, the Probate Court is, under constitu- 

tional provisions (Art. 7, 69), a court of general jurisdiction, and 

all proper intendments will be indulged to sustain its exercise of 

the powers conferred in reference to such matters; and this prin- 

ciple is applied, in this case, to the issue of a summary execution 

against the surety on an administration bond = Jh. 107. 

ee Summary erecution against surety on administration bond, issued 

hefore return day of exceution against principal. —A summary exe- 

cution against the sureties on an administration bond, issued 

before the return day of the execution against the administrator 

individually (Code, § 2619), is not void, but voidable only, and 

must be respected and enforced, until set aside on motion, or in 
some other manner prescribed by law Ih, 107. 

A ppointine if of administrator ad litem: eoustituli moaliiy of statute 
authorizing.—When a decedent’s estate is interested in a suit pend- 
ing in the Chancery Court, and there is no regular personal repre- 
sentative, the court is authorized, and it is its duty, to appoint a 
special administrator ad Jitem (Code, § 2625); and the statute con- 
ferring this power is not violative of any constitutional provision 
or principle, although the Probate Court has exclusive jurisdie- 
tion of the grant of administration on the estates of deceased per- 
sons. Valone & Foote v. Hill, 225. 


Vortaage e’s liability for proce ds of cr pp paid over without administra- 


PR 


ry 


tion on estate of deceased mortgagor.—A commission-merchant, re- 
ceiving for sale cotton belonging to the estate of the deceased 
mortgagor, the proceeds of which should be applied as a payment 
on his mortgage debt, acts at his peril in paying the money toa 
distributee of the estate who has not qualified as administrator, to 


enable him to make a crop on the lands the next year. [h. 225. 


See Estates oF DECEDENTs. 


EXEMPTIONS. 


1. Ev mption lame, as to debts created prior to constitution of 1868. 
As to debts created before the constitution of 1868 beeame opera- 
tive, which were excepted from its provisions, the act approved 
April 25, 1875, repealed all former exemption laws, and such debts 
were thus left unaffected by any exemption laws, until such 
former laws were revived, as to those deots, by the 
February 9, 1877. Carlish v Jones v Godu in. / ‘ 

2. Homestead ea mption; ag tinst what claims arailabl —A homestead, 
as secured by constitutional and statutory provisions from liability 
for ‘‘debts contracted,’’ &e. (Code, § 2820), is not exempt from 
levy and sale under execution on a judgment in an action for a 
tort or trespass. Meredith v. Holes, 190, 

3. Homestead exemption in favor of widow as against purchaser of 
lands, with warranty, evicted under paramount title: by what law 
governed.—A purchaser of lands, with full covenants of warranty, 
who is afterwards evicted by a title paramount and outstanding 
at the time the covenant of warranty was entered into, is regarded 
as a creditor of the vendor from the date of the execution of the 
deed, and not from the date of the eviction ; and hence, the widew 


» act approved 


od 
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of the deceased vendor is not entitled to a homestead exemption 
as against the purchaser’s claim for damages for the breach of the 
warranty, under a statute enacted after the execution of the deed, 
although of force at the time of eviction. Coon v. Shackelford, 241. 

4. Homestead exemption in favor of the widow; when not binding on 
creditors.—Where the widow was allotted a homestead exemption 
in the lands of her deceased husband, after his estate had been 
declared insolvent, on an ex parte proceeding before the judge of 
probate, without notice to any one, such allotment does not rise to 
the dignity of a judicial determination against the rights of credi- 
tors; nor does it preclude them from showing that, as against 
their claims, she was not entitled to the exemption. Jb. 241. 

5. Claim of exe mption to lands on which an execution has been levied; 
effect of filing, and proceedings under.—Whena defendant in exe- 
cution interposes a claim of exemption to lands on whigh an exe- 
cution has been levied, and notice of the claim is given to the 
plaintiff, the levy is discharged, unless, within ten days, the 
plaintiff contest the claim in writing and under oath; and if the 
claim is contested, the officer making the levy is prohibited from 
selling until the contest is decided, although the lien on the prop- 
erty is preserved. Block v. Bragg, 291. 

6. Same; powers and duty of officer making the levy, when claim inter- 
posed.—It is not the province of the officer who has levied an exe- 
cution on lands, to pass upon the sufficiency of a claim of ex- 
emption interposed thereto by the defendant in execution. It is 
his duty to give notice of the filing of the claim to the plaintiff, 
and, in the event of a contest, make a return of the papers to the 
court from which the execution issued, where, if the claim is in- 
suflicient, it may be amended, and a trial of its validity be ob- 
tained. Jhb. 291. 

Same; when insufficient.—A claim of exemption to lands on which 
an execution has been levied, is insufficient, if it fail to aver when 
the debt on wuich the judgment was rendered, was contracted, 
so that the law governing the exemption can be ascertained. 
Tb. 291. 

8. Summary proceedings against sheriff for failure to make money on 
execution; when will not lie—Summary proceedings against a 
sheritf for failing to make money out of lands, on which an exe- 
cution had been levied, and to which the defendant in execution 
had filed a claim of exemption, will not lie, when the plaintiff 
failed to contest the claim within the time prescribed by the 
statute; or when a contest of the claim commenced by him is still 
pending and undetermined. Jb. 291. 

9. Claim for damages against keeper of ferry; may he claimed by bank- 
rupt as erempt.—A claim for damages resulting from neg igence 
in the conduct of a ferry, against the keeper of the ferry and sure- 
ties on a bond executed by him under the statute (Code, § 1680), 
may be claimed and allowed to a bankrupt, under the statute of 
this State, exempting one thousand dollars worth of personal 
property. Borden v. Bradshaw, 362. 

10. Ev: mption in favor of bankrupt; claim of,” must be allowed by as- 
signee to revest property in bankrupt.—Merely claiming an exemp- 
tion in personal property, with a selection of the articles claimed 
by the bankrupt, is not sufficient to revest property in the bank- 
rupt, or to fix its status as never having passed out of him. To 
accomplish this, the claim must be allowed, or acquiesced in by 
the assignee. Jb. 362. 

Homestead exemption to widow and minor children; character of the 
estate they take.—Under the statute the homestead exemption to 


43) 
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the widow and minor children of a decedent, is an estate carved 
out of the estate of the husband and father, and continues during 
the life of the widow and the minority of the children. Upon the 
expiration of such particular estate, the lands revert, by operation 
of law. tothe heirs. Hunter, Adm’r v. Law, Adin’r, 365. 

12. Exemption of SLU00 OO worth of personal prope rly to u idaw and 
minor children: character of interest taken in.—The exemption ot 
personal property of one thousand dollars to the widow and minor 
children of a decedent, when selected and allowed, vests in them 
the absolute title, the entire interest in the property so selected 
and allowed, free from the claims of creditors. But when the 
estate is solvent, this exemption is in the nature of an advance- 
ment to them, to be accounted for by them, on final settlement, 
as parts of their distributive shares, or of their legacies, if there 
be a will disposing of the entire estate. Jb. 365 

13. Same: when estate solvent, to be accounted for Jrom pe rsonal, not real 

When the estate is solvent, the widow and minor children 
of a decedent, receiving an exemption of personal property of the 
value of one thousand dollars, are liable to account therefor to 
their co-distributees, from the personal assets only, and not from 
real assets. Hence, where the only fund in the hands of an ad- 
ministrator on final settlement, was derived from a sale of his in- 
testate’s lands, sold for division, the amounts allowed tothe minor 
children of the intestate on account of such exemption, can not 
be deducted from their shares in such fund. Jb. 865, 

14. Homestead CVE mption; inte rest or claim of ul ife — Although a married 
man, owning a homestead, can not make a valid alienation thereof 
without the *‘ voluntary signature and assent’’ of his wife, vet she 
has no title therein, legal or equitable, during the life of the hus- 
band ; and when they both join in a conveyance of lands embrac- 
ing the homestead, and the creditors of the husband file a bill in 
equity to set aside the conveyance on the ground of fraud, the 
wife can not maintain a cross-bill to avoid the conveyance of the 
homestead, on the ground that it was executed without her volun- 
tary signature and assent, when she does not allege that the hus- 
band ‘‘ fails to act’’ in the premises. (Code, § 2852.) Seaman 
v. Nolen, 463. 





Cisse fs. 


FIXTURES. 

1. Lumber used in construction of houses; when a chatt /.—The prima 
facie intendment is, that houses and the lumber out of which they 
are constructed constitute part of the realty ; but where one builds 
a house on the lands of another, with an express agreement be- 
tween them, that the builder reserves the ow nership of the house 
with the right to use and remove or dispose of it, the house does 
not become part of the realty, but remains a chattel, and trover 
can be maintained for the conversion of the lumber used in the 
construction thereof. rowers v. Harris, 409 


FRAUD. 


l. Over-draft on hank: when a fraud.—tif a holder of a che ck, Ww ith full 
knowledge that the drawer is without funds in bank to meet it, 
has no just reason to believe that the check will be honored 
in the absence of funds, he is wanting in good faith, if he demands 
and receives payment, especially if it is known to him, that the 
drawer is insolvent, and the bank is ignorant of the insolvency. 
City National Bank v. Burns, 267. 

Zz Same; scienter must he clearly proved —In such cease, fraud heing 
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imputed to the holder of the check, knowledge of the want of funds 
must be clearly traced to him. It can not be inferred from the 
relations existing between him and the drawer. however intimate, 
unless connected with inculpatory facts or circumstances. Jb. 


7. 
07. 


See FRAUDULENT CONVEYANCES. 


FRAUDS, STATUTE OF. 


l. 


Averments of fraud to avoid bar of non-claim.—-If fraudulent conceal- 


ment can take a case out of the operation of the statute of non- 
claim, the averments of the bill in this case are not sufficient 
for that purpose, since it sets forth no facts constituting the 
alleged fraud, nor does it state any means employed to conceal 
the facts from the complainant. Morgan v. Morgan, 80. 


Statute of frauds as to promise to pay debt of another ; how pleaded, or 


taken advantage of.—The statute of frauds as a defense, unless spe- 
cially pleaded, is generally considered as waived; and when an 
account against a third person is offered in evidence under the 
plea of set-off, in connection with proof of the plaintiff's promise 
to pay it, the statute of frauds not being specially replied, the evi- 
dence can not be rejected because the promise was merely verbal. 


Clark v. Taylor & Ce., $33. 


FRAUDULENT CONVEYANCES. 


I. 


When creditor may file a bil to have set aside.—A creditor without a 
lien, or by simple contract only, may file a bill in equity to set 
aside a fraudulent or voluntary conveyance executed by his de- 
ceased debtor, and have the property subjec ted to the payment of 
his debt, on averment and proof of a deficiency of legal assets ; but 
an ave rme nt that the debtor died insolvent, and an admission of 
the fact in writing, made to avoid the expense of taking testimony 
to prove it, are sufficient to a the rule. Battte v. Reid, 149. 

Mortgage to creditor, of lands fraudulently conveye d, and foreclosure 
thereof in equity; applic ation of prince iple , that equity will sustain 
roluntay act which it would have compe lled.—A creditor by simple 
contract, having the right to file a bill to set aside a voluntary con- 
veyance as fraudulent, and thereby acquire a lien on the property 
superior to that of subsequent judgment creditors, may accept 
from the debtor a mortgage on the lands as security for his debt; 
and having foreclosed the mortgage by bill in equity, making the 
donees parties, there is nothing in the transaction of which such 
creditors can complain, since it merely accomplishes by the act of 
the parties what the court would have compelled themtodo. Jb. 
149. 

Voluntary conveyance; validity of.—It is the settled law of this State, 
that a voluntary conve yance—that is, a conveyance founded only 
on a good, as distinguished from a valuable consideration—is 
fraudulent and void as against the existing creditors of the donor, 
without regard to the motives or intent which led to its execution, 
or to the amount and yalue of the other property retained by him. 
Earl ly & Lane v. Owens, 171. 

Same; rents, income and profits of Ww ife ’s statutor y estate, as ¢ ‘onsidera- 
tion of conveyance from husband to wife.—The husb: and i 1s under no 
duty or obligation, legal or equitable, to account to the wife for 
the rents, income and profits of her statutory estate, received by 
him and converted to his own use, or remaining in his hands after 
payment of all family expenses; consequently, a conveyance of 
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property by him to the wife, the consideration of which is sach | 
rents, income and profits received and used by him, or the unex- 
pended surplus thereof, is voluntary, and void as against his ex- 
isting creditors. (Overruling Brevard v. Jones, 50 Ala. 241.) Jb. 
yg a 

5. Fraudulk nt sale of goods hy insolre ni or failing di btor.—A sale of his 
property by a debtor who is insolvent, or in failing circumstances, 
with the intent the reby to place it beyond the reach of his credi 
tors, or to hinder, delay, or defrand them, will pass a good title to 
the purchaser, paying tull value, wn/ess he had knowledge of such 
fraudulent intent, or was possessed of information which was cal- 
culated to put him on inquiry, and which, if followed up, would 
have led to the diseovery of the fraudulent intent; but, if the pur- 
ehaser had such knowledge, or the means of acquiring it, the pay- 
ment of full value for the property is not suflicient to protect him. 
Lehman, Durr & Co. v. Ke lly & Bro., 192. 

6. Same.—li the intention or purpose of the debtor making the sale, 
he being insolvent, or financiaily embarrassed, is to give a pre- 
ference among his creditors, at his election, in the subsequent use 
of the proceeds of sale, this is fraudulent as against his creditors, 
particularly if the sale was on credit; and the same rule applies 
as to the purchaser’s participation in the frand. Jb. 192. 

Same.—lf the debtor’s ‘intention was to delay his creditors until the 








4s 
maturity of the purchaser’s notes for the price, the case is within 
the terms of the statute (Code, § 2124), and the sale is fraudulent 
as to creditors, although made to prevent a sacrifice of his prop- 
erty by sale under execution, and to get the value of it for the pur- 

| pose of paying it to his creditors.’’ Jhb. 792. 

8. Same.—It is not necessary that the fraudulent intent should extend 
to ail the creditors, or the creditors generally ; if the intent was to 
hinder, delay, or defraud one or more of them, it is within the 

t statute; and the fact that the sale was open and notorious, and the 
payment of a fair and full price, are immaterial considerations 
Ib. 192. ‘ 


9. Int rmingling of goods by purchase r: burden of proof.—lt the pur- 
chaser of goods from an insolvent debtor intentionally intermin- 
gles them with his own goods, and refuses to furnish to the sherilf, 
seeking to levy an execution on them as the property of the seller, 
the information necessary to distinguish and separate them, he 
ean not claim any advantage from the contusion of goods; and 
having interposed a statutory claim to the goods levied on, the 
duty is cast on him to furuish the evidence necessary to separate 
his own goods from the others. Jb. 192. 

10. Acts and declarations of debtor, prior to sale: when admissible against 
purchaser.—The declarations and promises of the debtor, made to 
plaintiffs’ attorney a few days before the commencement of plain- 
tiffs’ suit against him, as to making a partial payment witha view 
to an extension of time as to the residue of the debt, or an assign- 
ment of all his property, are admissible evidence for the plaintiffs, 
as tending to show his purpose in making the subsequent sale to 
the claimants about two months afterwards, while suits were pend- 
ing against him; but such declarations would not affect the claim- 
ants, unless brought to their knowledge before their purchase. 
Ib. 192. 

11. Declarations of husband not admissible against the wife to show fraud. 
Declarations of the husband against the wife’s interest, or in dis- 
paragement of her title to lands constituting part of her statutory 

| separate estate, although made while he was in possession, are 
not admissible in evidence against her in a suit for the lands 
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brought by a creditor of her grantor, claiming under sheriff’s deed, 
for the purpose of showing traud in the execution of the deed. 
Brunson & Wife v. Brooks, 248. 

12 Remedy of pure haser at shei ifs sale against, atlaw and in equity. 
A purchaser at sheriff’s sale under execution, of lands fraudu- 
lently conveyed by the ju lgment debtor, has a plain and adequate 
remedy at law by action of ejectment and can not come into equity, 
before acquiring the possession at law, to obtain a cancellation of 
the fraudulent conveyance as a cloud on his title. (SoMERVILLE, 
J., dissenting. Pettus v. Glover, 417. 

13. Gift or conveyance by husband to wife.—Gitt or conveyance by the 
husband to the wife directly conveys to her an equitable estate ; 
and such conveyance, if made bona fide, in consideration of an ex- 
isting indebtedness, is valid against the husband’s creditors. 
Warren & Burch v. Jones, 449. 

14. Conveyance by insolvent debtor.—A conveyance by an insolvent 
debtor to one of his ereditors, in payment of an existing debt, is 
not fraudulent against other creditors, although its effect may be 
to disappoint them; nor will the fraudulent intent of the grantor 
avoid it, unless the grantee had knowledge of such fraudulent 
intent, and participated in it. Jhb. 449. 

15. Conreuance by husband to wife.—The husband having conveyed a 
tract of land to his wife in payment of an existing indebtedness, 
and afterwards effected another conveyance to her through the 
medium of a third person as the conduit of title, for the purpose 
of curing supposed defects in the first conveyance; though the 
latter conveyance, if standing alone, might be constructively 
fraudulent against the husband’s creditors, this would not affect 
the validity of the first deed, nor affofl a ground for equitable 
relief. Jb. 449. 

16. Conveyance by debtor to creditor ; validity as against other creditors. 
A creditor may accept from his debtor a conveyance of property, 
at a fair and reasonable price, in absolute payment of his debt, 
though the known etfect of the transaction may be to leave the 
debtor without means to meet his other liabilities; but, if the 
creditor go beyond this legitimate purpose, and provide for secur- 
ing or reserving a secret benefit to the debtor, knowing that he is 
insolvent, or in failing circumstances, or being chargeable with 
knowledge of that fact, the whole transaction is tainted with fraud, 
and the conveyance will be set aside at the instance of other credi- 
tors. Seaman v. Nolen, 462. 

17. Same.—When a creditor attempts to procure a conveyance of prop- 
erty from his insolvent debtor, using inducements and representa- 
tions which taint thejtransaction with fraud; and, finding that the 
debtor will not make any arrangement from which another credi- 
tor is excluded, allows the latter to become a party to the trans- 
action, and they accept a joint conveyance from the debtor; being 
equal participants in the fruits of the transaction, they are equally 
chargeable with the fraud by which it was procured. Jb. 463. 


GARNISHMENT. See ArracuMent. 


GUARDIAN AND WARD. 


e Tmprove ments made on ward s lands by tre spasse rs when ward not 
prejudiced by silence. —When, as in this case, itis shown that the 
agents of a railroad company entered on plaintiffs land, without 
resorting to the statutory proceedings for condemnation, which it 
alone could exercise, and without the consent of any one author- 
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ized to give it, but against the protest of her guardian (plaintiff 
being a minor), that when she became of age the road was con- 
structed, and noimprovements were made on the land afterwards, 
the plaintiff had a right to rely on the dissent of her guardian, the 
defendant was not prejudiced by her silence, and the st: ged 
real action is clearly maintainable. N. O. & S. R. R. Co. v. 
Jones, 49. 

2. Guardian’s bond; valid as a statutory bond, though executed to secure 
more than one minor.—The fact that the official bond of a guar- 
dian was executed to secure the estates of more than one ward, 
does not vitiate it asa statutory bond, or impair its foree and 
effect as such. Brunson & Wife v. Brooks, 248. 





HABEAS CORPUS. 

1. When appropriate renedy.—The writ of habeus corpus is the appro- 
priate and legal remedy for the release of a prisoner who is re- 
strained of his liberty under process issued by a court, where 
there is either a total want, or an excess of jurisdiction in the 
court, under the order or judgment of which the process issued. 
Ex parte Hardy, 303. 

Commitment for contempt.—Every court is the exclusive judge of a 
contempt committed in its presence, or against its process; and 
the exercise by a court of competent jurisdiction of the power to 
punish for such contempt, cannot be assailed collaterally by writ 
of habeas corpus. Ib. 308. 

3. Jurisdiction of this court to issue writ.—This court has no original 
power to award a writ of habeas corpus; it can issue such writ 
only when necesssfry in the exercise of the ‘‘ general superinten- 
dence or control of inferior senna ” with — h it is clothed 
by the constitution. (Per BrickeLL, J.) Ib. 30. 

. Same.—On application for such writ, dnis court exercises appellate 
jurisdiction only, and is confined to an inquiry into the correct- 
ness of the decision of the lower court or magistrate on the facts 
presented for its decision; and deficiencies in the case, as there 
presented, can not be here supplied. er BRICKELL, C. J ) Ib. 
303. 

5. Commitment for contempt; scope of inquiry.—On the hearing of a 
writ of habeas corpus before a chancellor, the sheriff’s return 
vouching, as the cause of the petitioner’s imprisonment, a writ of 
attachment issued by the City Court of Selma, having and exer- 
cising the jurisdiction of a court of equity, in which was set out 
‘the order of commitment for contempt, as therein charged and 
specified, and the return not being controverted, the chancellor 
had no authority to inquire into the legality or propriety of the 
order of commitment, unless it is void for want of jurisdiction ; 
and this court, in reviewing his decision, can not look beyond the 
sheriff’s return. (Per Bricke.t, C. J.) Ib. 303. 

6. Habeas corpus by father to obtain custody of his child.—When a 
minor is out of the custody of his father, and habeas corpus is 
resorted to by the latter to obtain such custody, the court is 
clothed with a sound discretion to grant or refuse relief, always 

| to be exercised for the benefit of the infant primarily, but not 

| arbitrarily in disregard of the father’s natural right to be preferred. 

If the father be reasonably suitable, and able to maintain and rear 

his child, the prayer of his petition should yes irily be granted ; 

but, if he be unsuitable or unable properly to care for the child, 
and especially if the child, having sufficient judgment, prefer not 
to return to him, the court should refuse the relief sought, and 

leave the parties in statu quo. Brinster vr. Compton, 299. 
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7. Same; what may be inquired into —When the child has been appren- 
ticed as a pauper minor, and is in the custody of his master, and 
the letters of apprenticeship recite that he has no parents to pro- 
vide for him, the recital shows that the judge of probate had juris- 
diction to apprentice the minor; and the validity of the letters 
can not be assailed on petition for writ of habeas corpus subse- 
quently sued out by the father, seeking the minor’s discharge from 
the custody of the master. Jb. 299. 


HOMESTEAD. See Exemptions. 


HUSBAND AND WIFE. 

1. Statutory separate estate of wife; how conveyed.—The title of the 
wife to personalty, which is the corpus of her statutory separate 
estate, can not be conveyed except by an instrument in writing, 
executed jointly by husband and wite, and attested or acknowl- 
edged as the statute prescribes. Linam v. Reeves, 89. 

Same; can not be mortgaged.—The husband and wife, even when 
acting jointly, can not, by mortgage, pass the title to personalty 
which is the corpus of the wife’s statutory separate estate, much 
less can the husband convey title to such property by mortgage 
executed by him alone. Jb. 89. 

3. Sames tith to not Hmpaire d although proceeds derived from mortgage 
are used to buy necessaries for houschold.—When the husband alone 
executes a mortgage on personalty, which is the corpus of the 
vife’s statutory separate estate, she may maintain trover against 
the mortgagee, nor is her title impaired, or the wrong of the con- 
version mitigated by the fact that the mortgage debt was created 
for supplies or necessaries for the household. Jb. 89. 

Rents, income and profits of uw ife *s statutory estate, as consideration 
of conveyance from husband to wife.—The husband is under no 
duty or obligation, legal or equitable, to account to the wife for 
the rents, income and profits of her statutory estate, received by 
him and converted to his own use, or remaining in his hands after 
payment of all family expenses; consequently, a conveyance of 
property by him to the wife, the consideration of which is such 
rents, income and profits received and used by him, or the unex- 
pended surplus thereof, is voluntary, and void as against his ex- 
isting creditors. Overruling Brerard v. Jones, 50 Ala. 241.) 
Karly & Lane v. Owens, 171. 

S. Equitabl estate of married roman: how charged.—A promissory 

nete executed by a married woman, jointly with her husband, is 
a charge on her equitable separate estate, which a court of equity 
will enforce, when there are po restraints on her power to charge 
or alienate such estate. MeNenna v. Rowlett, 186. 

6. Declarations of husband against wife s title inadmissible in evidence. 
Declarations of the husband against the interest of the wife, or in 
disparagement of her title to lands constituting a part of her statu- 
tory separate estate, although made while he was in possession, 
are not admissible in evidence against her. Brunson and Wife 
t Brooks, 248. 

i. Possession of wife's statutory separate estate hy the husband; when 
notice of wife *s title.—The possession by the husband of lands be- 
longing to the wife’s statutory separate estate, is referable to his 
representative capacity of trustee, and is constructive notice of 
her title; and the fact that prior to her title and his possession 
thereunder, he was in possession as tenant of her vendor, can not 
affect the application of this principle. Jb. 248. 

Ss. Statutory separate estate of the u ife; judgment against.—A judgment 
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condemning the statutory separate estate of the wife to the satis- 
faction of a claim for articles of comfort and support of the house- 
hold, must specify the property. A general judgment, or a judg- 
ment which pretermits the ascertainment of the estate of the wife 
condemned to its satisfaction, can not be rendered. Lee & Wife 
v. Ryall, 354. 

Same.—In such case, there can be no personal judgment against 
the wife. The only judgment which can be rendered is a judg- 
ment in rem, condemning the statutory separate estate described 
in theeomplaint. Jb. 354 

10. Same; jurisdiction can not be acquired by attachment.—Jurisdiction 
to render judgment condemning the statutory separate estate of 
the wife to the satisfaction of a claim for articles of comfort and 
support of the household, can not be acquired by attachment. 

b. 354. 

ll. Capacity of the wife to contract at common law.—The incapacity of 
the wife to contract, was a canon of the common law, resulting 
not only from the fact that marriage deprived her of the adminis- 
tration of property, but also because her legal existence was sus- 
pended or merged in that of the husband. Blythe & Wife v. 
Dargin, 870. 

12. Same; capacity to contract under the statute.—The capacity of a mar- 
ried woman to contract is in no wise enlarged or modified by the 
statute, except as to the alienation and conveyance of her estate ; 
and in that respect the statute is enabling, and without conforming 
to its requisitions, an alienation or conveyance by her is invalid. 
Ib. 370 

13. Same; agreement of wife for sale of land can not be enforced in 
equity.—The principle is well settled, that the mere agreement of 
the wife for the sale of her real estate, though made with the as- 
sent of the husband, is void at common law, and against her a 
court of equity will not enforce it. Ib. 370. 

14. Sale of wife's statutory separate estate, how concurrence of husband 
must be shown.—The statute prescribes the only mode in which 
the concurrence of the husband in the sale of lands belonging to 
the wife’s statutory separate estate can be shown, and none other 
can be substituted or recognized by the courts. J. 370. 

15. Conveyance by wife of lands belonging to her statutory separate estate; 
when void and not operative as a contract to convey.—A conveyance 
by a married woman of lands belonging to her as her statutory 
separate estate, executed by her in the presence of two witnesses 
and acknowledged before, and certified by a justice of the peace, 
signed by the husband, but in which he is not named asa grantor, 
and which contains no words of conveyance passing or evidencing 
an intention to pass his estate or interest in the lands, is merely 
the void deed of the wife, to which the husband was not a party, 
and to which his concurrence was not expressed in the mode pre- 
scribed by the statute; and it can not be enforced in a court of 
equity as a contract to convey, although the purchase-money had 
been paid, and possession taken and continued by the purchaser 
thereunder for a period of five years. Jb. 370. 

16. Mortgage of wife’s statutory separate estate invalid.—A married 
woman can not make a valid mortgage of her statutory separate 
estate. Lee v. Winston, Adm’r, 402. 

A Wife *s statutory separate estate not liable for services rendered by an 
attorney.—Under the law as it existed in the years 1866-8 (Rev. 
Code, § 2376), services rendered by an attorney for a married 
woman concerning her statutory separate estate, did not fall within 
the class of articles of comfort and support of the household, for 
which her separate estate was liable. Jhb. 402 














INDEX. 681 
HUSBAND AND WIFE—Continvep. 


18. Life insurance; statutory separate estale of the wife.—The title toa 
policy of insurance, which was taken out by the husband on his 
life in the name of the wile as the sole beneficiary, and which did 
not, by its terms, exclude the husband’s marital rights, vested in 
her, as her statutory separate estate, at the time the policy 
was delivered. Williams v. Williams, 405. 

19. Dower; when barred by statutory separate estate of the wife.-—Such 
policy of insurance having been kept alive during the life of the 
husband, the wife after his death collected from the insurance 
company issuing it, the amount insured thereby, which exceeded 
the value of her dower interest and distributive share in his es- 
tate; held, that underthe statute (Code of 1876, §§ 2715-16), she 
was thereby barred of dower. Jb. 405. 

20.. Payment and set-off, as defenses to action by wife for money had and 
received. —When a married woman sues in an action for money 
had and received, to recover the proceeds of a check belonging to 
her statutory estate, placed by her kusband in the defendant’s 
hands, and by him collected, the defendant may, under the plea 
of payment, show that the check was delivered and accepted in 
payment of an account for goods sold and delivered by him to the 
husband and wife, although the articles furnished were not of the 
class for which a liability is imposed by statute on the wife’s es- 
tate (Code, § 2711); and if the check was not delivered and 
accepted in payment of the account, he may, under the plea of 
set-off, make the account available as a defense, to the extent of 
the items for which he might charge the wife’s estate in a sepa- 
rate action, but no further. Jeffries v. Castleman, 432. 

21. Entry or memorandum on merchant’s books; when admissible as evi- 
dence. —A material matter of controversy being as to the terms on 
which defendant received a check from plaintiff's husband— 
whether, as plaintiff contended, merely for collection for her; or, 
as defendant insisted, in payment of an account for goods sold and 
delivered by him to plaintiff and her husband—a memorandum 
entered at the time by the defendant on his books, to the effect 
that the proceeds of the check, when collected, were to be placed 
to the credit of the husband, is not admissible as evidence tor the 
defendant, when it is not shown that the husband assented to it, 
or had knowledge of it. Jb. 432. 

22. Gift or conveyance by husband to wife. —A gift or conveyance by the 
husband to the wife directly conveys to her an equitable estate ; 
and such conveyance, if made bona fide, in consideration of an ex- 
isting indebtedness, is valid against the husband’s creditors. 
Warren & Burch v. Jones, 449. 

23. Conveyance by husband to wife.—The husband having conveyed a 
tract of land to his wife in payment of an existing indebtedness, 
and afterwards effected another conveyance to her through the 
medium of a third person as the conduit of title, for the purpose 
of curing supposed defects in the first conveyance ; though the 
latter conveyance, if standing alone, might be constructively fraud- 
ulent against the husband’s creditors, this would not affect the 
validity of the first deed, nor afford a ground for equitable relief. 
Th, 449. 

Statutory separate estate; wife may bring unlawful detainer in her own 
name.—Under section 2892 of the Code of 1876, an action of unlaw- 
ful detainer for the recovery of the possession of land belonging 
to the statutory separate estate of a married woman, may be 
brought in the name of the wife alone. Hurst v. Thompson, 
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IMPRISONMENT FOR DEBT. See Constitutionat Law, 12, 13. 


INDICTMENT. See Croat Law, 72-79 


INFANTS. See GuAarRDIAN AND WARD. 


INSOLVENT ESTATES. 


‘- 


Removal of settlement into equitu.—The principle is recognized, that 

the settlement of an insolvent estate should not be removed into 
equity, unless special reasons are shown; but special reasons are 
shown ina bill filed by a creditor, alleging that a homestead ex- 
emption had been allotted to the widow on ex parte proceedings 
instituted by her while she was executrix, without notice to the 
creditors, and that she was not entitled to such exemption as 
against his demand, and seeking to have the lands so allotted sold 
for the payment of debts. While such allotment was irregular and 
not binding on the creditors, it was calculated to engender distrust 
or doubt of the title, and to hinder a fair sale of the property, un- 
less the invalidity of the allotment was first declared, and the 
property ordered to be sold free of ineumbrance; and this the 
Chancery Court has the power to do, while the Probate Court 
could only order a sale, and leave the question of title to be after- 
wards determined. Corr vr. Shackelford, 241. 

Statement of claim filed —Whena demand is filed as a claim against 
an insolvent estate, it is sufficient if the statement, taken in con- 
nection with the accompanying affidavit, showsa prima facie exist- 
ing liability on the part of the estate co the person in whose favor 
the claim is asserted. Woodruff v. Winston, Adm’r, $12. 
Verification of claim; objections to.—An objection to the sufficiency 
of the affidavit verifying a claim can not be raised for the first 
time in this court, since the claimant would thereby be deprived of 
the right and opportunity to cure the defect by amendment. Jb. 
$12. 

Time of filing claim; objections to.—When a claim against an insol- 
vent estate is contested, but no objection is raised in the Probate 
Court to the time within which it was filed, the objection can not 
be raised in this court, to prevent a reversal of the judgment re- 
jecting the claim, that the record does not show it was filed within 
nine months after the declaration of insolvency. Jb. 412. 

Statute of limitations as bar to claim.—Ii the statute of limitations is 
available as a bar to a claim-filed against an insolvent estate, the 
contestant must show that, after the maturity of the debt, the 
statutory bar was complete before the claim was filed; and when 
that does not appear to have been done, the statute can not be 
invoked in this court, in support of an erroneous decree rejecting 
the claim. Jh. 412. 

Proof of contested claim against insolvent estate.-—When a claim 
filed against an insolvent estate is contested on grounds denying 
the existence of the asserted liability, the burden of proof is on 
the claimant, and his affidavit verifying the claim is not evidence 
of the liability ; but positive certainty in the proof is not required, 
it being sufficient if the evidence, direct and circumstantial, rea- 
sonably satisfies the mind of the existence of facts constituting 
the indebtedness or liability claimed. Jb. 412. 

Same . liability of purchaser of prope rty at she rif’s sale.—A claim 
against the insolvent estate of the deceased purchaser of property 
ata sheriff’s sale under execution, for the amount of his pur- 
chases, is sufficiently proved by the memorandum of the sale, in 
the handwriting of the sheriff's clerk, stating the different arti- 
cles bought by him, with the price of each; and an indorsement 
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thereon by the purchaser, on subsequent presentment to him, to 
the effect that it was his purchases at the sale. The fact that he 
did not take possession of the property knocked down to him, as 
shown by the memorandum, is immaterial, when it is shown that 
he intended his purchases for the benefit of the wife of the de- 
fendant in execution; and the price of real estate, included in his 
purchases, is recoverable equally with the price of personal prop- 
erty, when the statute of frauds is not invoked by plea or ob- 
jection. Jb. 412. 

8. Declaration of insolvency before suit brought, a bar to the suit.—The 
effect of a declaration of insolvency of the estate of a decedent, 
is to draw within the exclusive jurisdiction of the court of probate 
all claims, demands and liabilities chargeable on the assets, which 
are not the subject of pending suits, including judgments rendered 
against the personal representative, assuch. In a suit, therefore, 
against the personal representative, founded upon a judgment ren- 
dered against him in his representative capacity, a plea setting up 
that the decedent’s estate had been declared insolvent prior to 
the commencement of the suit, is good in bar of the action. 
Shiver, Ex’rv. Rosseau, J64. 

9. Same; when plea defective.—In a suit against a personal representa- 
tive, a plea of the insolvency of the estate, which does not show 
by aflirmative averments that the declaration of insolvency was 
prior to the commencement of the suit, is not good in bar of the 
action. Ib. 564. 


See Estates or DECEDENTS. 


INSURANCE. 

1. Life insurance; statutory separate estate of the wife.—The title toa 
policy of insurance, which was taken out by the husband on his 
life in the name of the wife as the sole beneficiary, and which did 
not, by its terms, exclude the husband’s marital rights, vested in 
her, as her statutory separate estate, at the time the policy was 
delivered. Williams v. Williams, 405. 

2. Same; when bars widow of dower.—Such policy of insurance hav- 
ing been kept alive during the life of the husband, the wile after 
his death collected from the insurance company issuing it, the 
amount insured thereby, which exceeded the value of her dower 
interest and distributive share in his estate; held, that under the 
statute (Code of 1876, §§ 2715-16), she was thereby barred of 
dower. Ib. 494. 


JUDGMENTS AND DECREES. 

1. Commissioners court: establishment of stock district under special 
statute.—By the terms of a special statute, approved February 19, 
1867, entitled ‘‘An act in relation to fenees, the protection of crops 
and other property in Sumter and Pickens counties’? (Pamph. 
Acts, 1866-7, p. 586), its provisions do not apply to any particular 
district or portion of either of said counties, until the Commis- 
sioners Court of the county has ascertained and declared that a 
majority of the land-owners, in such district, ‘‘ are desirous of 
availing themselves of its provisions ;’’ and while the mode of as- 
certaining that fact is left to the discretion of said court, its records 
must show that the fact wasascertained. An order entered on the 
minutes, ‘‘ that the ‘fence law’ is declared of force in’’ several 
designated beats, ‘‘and that new elections be held in’’ several 
other beats, does not show enough to uphold the jurisdiction of 
the court, and is a nullity. Joiner v. Winston, 129. 
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2. Same; jurisdiction and pow rs.—The Commissioners Court, in the 
exercise of the statutory powers with which it is clothed, whether ] 
judicial or guasi, legislative, is esteemed an inferior tribunal of 
limited jurisdiction; to uphold its acts or sentences, its records 


must aflirmatively show the existence of the facts upon which its 
authority depends; and the existence of a jurisdictional fact, or 
its determination of the existence of such fact, will not be pre- by 


sumed from the exercise of jurisdiction, nor can it be inferred by 
argument from other recitals. Jb. 129. 
3. As to lien of judgments.—The statute which declared judgments a 
lien having been held by this court to be inoperative (Rev. Code, 
§ 2877; Jones v. Hutchinson, 43 Ala. 721; Dane v. Me Arthur, 57 Ala. 
448), there is no such lien Carlisle & Jones v. Godwin, 137 
4. Splitting entire cause of action; conclusiveness of forme r judame nt. 
A misrepresentation by the purchaser of a horse, as to the bal- 
ance due on a promissury note transferred by him to the seller in 
part payment of the price, is a single and entire cause of action; 
and the seller having brought suit against him, before a justice 
of the peace, on account of such misrepresentation, the judgment | 
rendered by the justice against the plaintiff, is a bar to a subse- 
quent action on account of the misrepresentation, claiming that 
in fact nothing was due on the note when it was so assigned. 
Barring rv. Payne , 184. 
°. Judgme nt against decede nt; how re vived.—A judgment rendered 
against a decedent in his life-time is a mere cause of action against | 
the personal representative, and is incapable of revivor otherwise 
than by suit at law in the ordinary form. (Code, § 2688). May, 
Adim’r v. Parham, Adin’r, 2528. 
6. Same.—The record of such judgment having been destroyed, a 
substitution thereof under the statute (Code, § 555) does not 
amount to a revivor of it. Ib. 252. | 





Statutory separate estate of the wife “4 judge nt against.—A judgment 
condemning the statutory separate estate of the wife to the satis- 
faction of a claim for articles of comfort and support of the house- 
hold, must specify the property. A general judgment, or a judg- 
ment which pretermits the ascertainment of the estate of the wife 
condemned to its satisfaction, can not be rendered. Lee v. 

Ryall, 354. 

8. Same.—In such case, there can be no personal judgment against 
the wife. The only judgment which can be rendered is a judg- 
ment in rem, condemning the statutory separate estate described 
in the complaint. Tb. 354. 

9. Same; jurisdiction ean not be acquired by attachin at.—Jurisdiction 
to render judgment condemning the statutory separate estate of 
the wife to the satisfaction of a claim for articles of comfort and 
support of the household, can not be acquired by attachment. 

b. 354. 

10. Garnishment; judgment against garnishee; what nece ssary to support. 
To support a judgment against a garnishee, there must be a per- 
sonal judgment against his creditor; and that judgment must 
precede or attend the judgment against the garnishee. Jb. 354. 

Contested election under charter of the ¢ ‘ity of Ne Ima; final record and 
custody of the papers.—-The charter of the City of Selma having 1 
made no provision, either for the custody of the papers relating to ‘ 
the contest of municipal elections therein provided to be had be- 
fore the judge of the circuit court, or for making any final record 
of such contest, while such papers May prope rly be deposited 
with the clerk of that court for sate keeping, they do not thereby 
become records thereof, of which the clerk can certify, and by ; 
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certifying authenticate a copy, so as to render such copy compe- 
tent evidence. Davidson v. Woodruff, 356. ; 

12. Same: original papers and judgine nt competent ¢ vidence.—-The judg- 
ment rendered on the trial of such contest in favor of the con- 
testant, is conclusive as to bis right to the office, in a subsequent 
action brought by him to recover it; and such ju€gment and the 
original papers relating to the contest are admissible evidence in 
such action to establish his right to a recovery. Ib. 356 

iS. Judgment of afirmance en appeal from justice of the peace, and 
award of proced ndo: whe n corrected in this court.—A judgment of 
affirmance and the award of a procedendo by the cireuit court, on 
appeal from a judgment rendered before a justice of the peace, 
in favor of the plaintiff, where it is shown that he was entitled to 
a judgment, is a mere error of form, without injury to the de- 
fendant; and hence, on appeal by the latter, such judgment will 
be corrected, and, as corrected, aflirmed in this court. Burne rv. 
Howard, 352. 

14. Same b procede ndo to justice ° ao he n should not he award ad.—( yn ap- 
peal from a judgment rendered before a justice of the peace, the 
cause no longer remaining before him, and it not being contem- 
plated that through him the judgment of the circuit court should 
be made effectual, it is error for the circuit court to award a pro- 
eedendo to the justice, unless there exist peculiar circumstances, 
—‘‘such as were found in Derrett v. Alexander, 25 Ala. 265,”’ 
Th. 352 

15. Criminal jurisdiction of justice of the peace in Madison county; judg- 
ment by confe ssion without complaint, not bar to prosecution.—A 
judgment rendered by a justice of the peace, clothed by special 
statute with original jurisdiction of all misdemeanors committed 
in the county, on the voluntary appearance and confession of a 
person against whom no charge or complaint has been made, is a 
nullity, and is no bar to a subsequent prosecution by indictment 
for the same offense. Drake v. The State, 510. 

16. Judgni nts take effect From day on which re ndere d.—The term of the 
court is not with us regarded as one day; and though, until the 
expiration of the term, the orders made and judgments rendered 
are largely under the control of the court, and may be altered, 
modified or vacated, yet, they are generally regarded as taking 
effect from the day on which they were made or rendered, subject 
to the control of the court, and not from the dav the term closes. 
Er parte Dillard, 594. ; 

Bés Jurisdiction: uv he weerror in de te rmining its ‘ ristence doe s not re node r 
judgment void.—It is a well settled principle, that when a court has 
jurisdiction under particular circumstances, or has jurisdiction of 
a particular elass of cases, error in adjudging the existence of the 
circumstances, or in adjudging that a particular case is of the 
class to which its jurisdiction extends, does not render the judg- 
ment void and assailable collaterally ; and this principle is as ap- 
plicable to the procedure on habeas corpus, as to any other judicial 
proceeding Per Bricxe.., C.J.) Ex parte John Hardy, 308, 

18. On collateral attack of a decree of a court of equity, when jurisdiction 
presumed.—If a court of equity has jurisdiction, under any state 
of facts, to render a decree against a defendant in a cause pending 
therein, for the delivery by him of money, property or effects, ad- 
judged to be in his possession and under his control, to the reg- 
ister, and to enforce obedience to that decree by pre CESS af attach- 
ment for contempt; such state of facts must be presumed ou 
habeas corpus for the discharge of the defendant who had been 


committed under such process, where it is not negatived by the 
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19. 


20. 


21. 


process, or controverted on the hearing. (Per Bricke.i, C. J.) 
[h. 303 

Decree discharging personal representative on final settlement; its 
effect.—As against the administrator of an insolvent estate, who 
has made final settlement and distribution of all the assets in his 
hands among the creditors, the decree on such settlement discharg- 
ing him from further liability, is conclusive; but when a creditor 
seeks, by bill in equity, to subject lands belonging to the estate, 
and in which the executrix of the deceased debtor ciaimed and 
was allowed a homestead exemption as his widow, after the estate 
had been declared insolvent on her report, a decree discharging a 
subsequent administrator on final settlement made by him, does 
not preclude the creditor from asserting his claim against the 
lands so allowed to her as exempt, although he may have been a 
party to the settlement made by the administrator. Corr v. Shack- 
elford, 241. 

Petition for order to sell lands, for payment of debts; conclusivenesa 
of decree.—An application by an executor or administrator for an 
order to sell lands for the payment of debts (Code, §§ 2447-56), 
when contested by the heirs or devisees, becomes an adversary 
suit inter partes; and the decree rendered, whether granting or 
refusing the application, is conclusive between the parties, in any 
subsequent suit or contest, as to the matters then in issue and de- 
termined ; and that issue is as to the status of the estate, the suffi- 
ciency of the personal assets for the payment of debts, at that 
time, and not at a subsequent time, when the condition of the 
estate may have changed. Ford v. Ford’s Adm’r, 141. 

Same.—-Although the liability of the personal representative him- 
self to the estate, for the rent of lands before or after the death of 
the decedent, may have been matter of controversy on the trial of 
such contest, as affecting the amount of assets liable f-r debts, 
it was merely incidental or collateral matter, within the rule laid 
down in the Duchess of Kingston’s case (2 Smith’s L. C. 609), and 
the decree is not conclusive as to that question, on final settlement 
of the administrator’s accounts. Jb. 14/ , 


JURISDICTION. 


1. 


» 


~* 


oo 


Of State and Federal courts.—The general principle is, that where 
jurisdiction may be conferred on the courts of the United States, 
congress possess the power to make it exclusive, where it is not 
expressly made so by the constitution itself; but, if exclusive jur- 
isdiction be neither express nor implied, the State courts have con- 
current jurisdiction whenever, by their own constitution and laws, 
they are competent to take it. Glover v. Love, 219. 

Of Commissioners Court.—The Commissioners Court, in the exer- 
cise of the statutory powers with which it is clothed, whether judi- 
cial or quasi legislative, is esteemed an inferior tribunal of limited 
jurisdiction; to uphold its acts or sentences, its records must 
affirmatively show the existence of the facts upon which its 
authority depends; and the existence of a jurisdictional fact, or 
its determination of the existence of such fact, will not be pre- 
sumed from the exercise of jurisdiction, nor can it be inferred by 
argument from other recitals. Joiner v. Winston, 129. 

Of Selma City Court.—The City Court of Selma is invested by the 
statute creating it with ‘‘the powers and jurisdiction which are 
now, or may hereafter be conferred by law on the several Circuit 
and Chancery Courts;’’ and its judgments and decrees, when 
reviewed or examined by this court, stand on the same footing with 
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the judgments and decrees of those courts. (Per Bricke.u, C. J.) 
Ex parte Hardy, 308. 
4. Of Probate Court, in matters of administration.—As to all matters of 
administration, tiie Probate Court is, under constitutional pro- 
visions (Art 7, § 9), a court of general jurisdiction, and all proper 
intendments will be indulged to sustain its exercise of the powers 
conferred in reference to such matters; and this principle is ap- 
plied, in this case, to the issue of asummary execution against the 
surety on an administration bond. Steele v. Tutwiler, 107. 
5. Of Probate Judge, in erection of mill-dams.—The statutory jurisdic- 
tion of proceedings to authorize the construction ef mill-dams 
across water-courses not navigable (Code, §§ 3555-72), which is 
conferred upon the judge of probate, and not upon the Probate 
Court, is special and limited; and when the proceedings are 
assailed on error, the record must disclose every fact essential to 
the validity of the judgment or decree, and a strict observance of 
the course of procedure prescribed by the statute. Folmar v. Fol- 
mar, 120. 
6. Same; when jurisdiction attaches; contents of petition.—The statutory 
jurisdiction attaches when a proper application is filed, and is 
recognized by the judge of probate; which application must con- 
tain a description of the lands on which it is proposed to erect the 
mill, and must designate the place at which it isto be located. Jb. 
120. 
7. Of Probate Judge of Perry, under spe cial statute constitucional. 
The act entitled, ‘‘An act to confer jurisdiction upon the pro- 
bate judge of Perry county, concurrent with the Circuit Court, 
with authority to hold court at Uniontown, Alabama,’’ ap- 
proved, February 13, 187 (Pamph. Acts, 1878-9, 231), is con- 
stitutional. Moore v. The State, 360. 
8. OF mayor of Huntsville, in cases of misdemeanor.—The mayor of the 
city of Huntsville, under the provision of the charter which con- 
fers on him, within the corporate limits, all the powers and juris- 
diction of a justice of the peace, has no jurisdiction of misde- 
meanors committed in Madison county, under the act approved 
February 8, 1877. Murphy v. The State, 31. 
9. Local jurisdiction of offense committed on or near houndary line be- 
\ conviction for gaming may be had in Madi- 
son county (Code, § 4636) on proof that the offense was com- 
mitted on a ferry-boat while in the middle of the river (Paint- 
Roek) which divides Madison and Marshall counties. Dickey v. 
The State, 508. 

10. As to the criminal jurisdiction of justices of the peace, see JusTICE 
OF THE PEACE, 3-4,7-8. 


lies i wo countic - 





JURORS AND JURY 


1. Competency.—In statutory proceedings for the erection of a mill- 
dam (Code, §§ 3555-72), the jury of inquest is required to consist 
of ** seven disinterested freeholders of the county,’’ who should 
be free from any bias or prejudice which would disqualify a per- 
son as a juror in any other case; and persons who served as 
jurors on a former inquest, which was set aside, are not compe- 
tent to serve again Folmarv. Folmar, 120. 


See, also, Crrminat Law, 80-100. 
JUSTICE OF THE PEACE. 


zB Justice of the peace, technical accuracy not re quire d in proceedings 
before.—1n judicial proceedings before a justice of the peace, 
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technical accuracy is not required ; and, when collaterally assailed , 
if their meaning can be satisfactorily ascertained, imputing to the 
words used their ordinary signification, and no want or excess of 
jurisdiction appears, they must be sustained. JIecard v. Harris, 43. 

Same; acting in official capacity not liable for damages A justice of 
the peace Is within the general principle which holds a judicial 
officer, when acting in his oflicial capacity, not liable to a civil 
action for damages at the suit of the aggrieved party; and when 
such an action is brought against him, the question for decision is 
not whether his acts were lawful, but whether he had jurisdiction 
of the person and of the subject-matter. Jhb. 43. 

3. Same; jurisdiction appearing, not liable for damages.—Where a per- 
son complains, on oath, before a justice of the peace, *‘that A. B. 
has threatened and laid hands of violence on him, and that he 
fears and does believe that the said A. B. will kill him, from the 
fact that his life was already endangered from a wound inflicted 
by the said A. B.; whether this be construed to charge an assault 
and battery, or to show a necessity for proceedings to keep the 
peace, it gives the justice jurisdiction of the subject-matter, and 
authorizes him to issue his warrant for the arrest of the person 
complained of; and the warrant having been executed, and the 
defendant brought before him, it is his duty to investigate the 
charge; and if in his judgment, from the evidence adduced, there 
is reason to fear that the defendant will commit an offense on the 
person complaining, to require him to find sureties to keep the 
peace, and to commit him to jail until such sureties are given; 
and his jurisdiction thus appearing on the face of the proceedings, 
defects in the mittimus are mere irregularities, and cannot subject 
him to a civil action for damages after the defendant has obtained 
his discharge on habeas corpus. Ib. 42. 

4. Assaults and batteries with a weapon; jurisdiction of Justice x of the 
peace.—Justices of the peace have no jurisdiction of an assault or 
assault and battery with a weapon; and hence a judgment of con- 
viction of either of these offenses, where a weapon is used, before 
a justice of the peace, is void, and can not operate to bar a prose- 
cution therefor by indictment in the cireuit court Danzey v. The 
State, 296. 

5. Appeal from justice *s court: cause tried de novo.—On appeal to the 
circuit court from a judgment rendered by a justice of the peace, 
the cause being triable de nore, the judgment of the circuit court 
should not be one of affirmance, or of reversal of that rendered 
by the justice of the peace; but it should be a new, independent 
judgment founded on the merits of the case as disclosed in that 
court. Burns v. Howard, 352. 

6. Same; procede ndo to justice ; when should not he awarded .— yn ap- 
peal from a judgment rendered before a justice of the peace, the 
cause no longer remaining before him, and it not being contem- 
plated that through him the judgment of the circuit court should 
be made effectual, it is error for the circuit court to award a pro- 
cedendo to the justice, unless there exist peculiar circumstances, 
—‘‘such as were found in Derrett v. Alerander, 25 Ala. 265.”’ 








Ib. 352. 
7. Criminal jurisdiction of justice of the peace in Madison, and pro- 
ceedings before him —By special statute (Sess. Acts 1876-7, p. 


197), justices of the peace in Madison, and other counties named, 
are clothed with original jurisdiction, concurrent with the Circuit 
Court, of all misdemeanors committed inthe county; but all pro- 
ceedings under the statute, in the exercise of this enlarged juris- 
diction, are required to conform to and be governed by the gen- 
eral statutory provisions regulating criminal proceedings before 
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justices of the peace, as embodied in the Code; and the initiatory 
step in the proceedings, by which the jurisdiction is called into 
exercise, is a complaint on oath, charging a person named with 
the commission of a specified offense. Drake v. The State, 510. 
8. Same; judgment by confession without complaint, not bar to prosecu- 
tion.—A judgment rendered by a justice of the peace, clothed by 
special statute with original jurisdiction of all misdemeanors 
committed in the county, on the voluntary appearance and con- 
fession of a person against whom no charge or complaint has 
been made, is a nullity, and is no bar to a subsequent prosecution 

by indictment for the same offense. Jb. 510. 

q, Judgine nt of circuit court on (Lp pe al from justice *s court; when errone- 
ous.—One of two defendants against whom a judgment had been 
obtained before a justice of the peace, having removed the cause 
by certioraré to the circuit court, that court rendered judgment in 
his favor on a plea of infancy, but against the other defendant, 
who, without joining in the petition or bond for the certiorari, ap- 
peared and pleaded, and also against the surety on the certiorari 
bond; held, that the rendition of the judgment against the surety 
was error. Vanghan « Higgins, 546. 


LANDLORD AND TENANT. 


Measure of damage 8, whe nr lenant injured by landlord’ s failure lo re- 
pair fences.—When the landlord agrees, as part of the contract of 
renting, to repair the fences enclosing the demised premises, so 
as to secure the crop to be grown thereon, and fails to do so, the 
tenant may, in an action against him for the rent, set-off or re- 
coup whatever sum he was damaged by reason of the landlord’s 
failure to comply with his contract to repair the fencing. Culver 
v. Hill, 66. 

7 Same; landlord liahle for, in such case " although fenant could have 
prevented injury.—The landlord, in such a case, is liable for the 
damages consequent upon his failure to comply with his contract 

- torepair, although the tenant could, by making or procuring rails 

at a comparatively small cost, have prevented the injury. /b. 66. 

Lessee’ 8 remedies for reimbu ‘sement or repa irs e@ pe onded under lease 

A stipulation in a written lease , that the lessee may apply the 
accruing rents to the reimbursement of moneys expended by him 
in necessary repairs, does not take away from him any other rem- 
edy to which he may be entitled to recover the moneys thus ex- 
pended, especially when he has been de »prived of that mode of 
redress by the ¢ onduct of the lessor. MeKennar. Row lett, 186. 

4. Tenant's Posse ssion constructive notice of landlord’s title. —As the 
possession of a tenant is the possession of the landlord, so notice 
of the tenaney is constructive notice of the landlord’s title. 
Brunson v. Brooks, 249. 

). Landlord’s lien; property in crop not conreyed thereby.—The lien of 
a landlord on the crops raised by the tenant for rent has in it ne 
element of property. Under it the landlord has neither a jus in re 
nor a jus dd rem. He can not, therefore, nor can the transferree 
of the debt for the rent, maintain trover against a wrong-doer who 
has converted the crop. Corbitt vr. Reynolds, 378 

6. Whe hi le ssor die 8, rents afte ru ards acc? mina may he recove red by per- 
sonal gepresentative.—The rule of the common law, that on the 
death of the lessor, rent already accrued passes to his personal 
representative, while rent subsequently accruing follows the re- 
version, and belongs to the heir, has been modified by the stat- 
utes conferring on personal representatives power to intercept the 
descent to the heir, and to take the rents aceruing, and to rent or 
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sell the lands, when necessary for the payment of debts; and 
when, in the exercise of this statutory power, he claims the ac- 
cruing rents, his right and title to them are the same that he has 
to any other choses in action of the decedent. Palmer, Adm’r ¥ 
Steiner & Lobinan, 400. 


LARCENY. See Criwinar Law, 105-04. 


LEGACY. See Devise ann LeGAcy. 


LIMITATIONS, STATUTE OF. 


- 


4.4 
wv 


When begina to run in favor of sureties on executor’s bond.—The 
statute of limitations begins to run in favor of the sureties on 
the bond of exeeutors and administrators from the time of the 
judicial ascertainment of the liability of the principal, and 
where the trusts of the administration continue, although the 
executor fails to pay legacies, there is no act or omission which 
fixes the liability of the sureties, and the statute of limitations is 
not available to them in bar of a bill to recover legacies. Bon- 
ner v. Young, 35; Adame v. Jones, 117. 

Same; when letters are granted to she riff by virtue of his office .—The 
principle above stated applies with full force to the sureties on a 
sheriff's official bond, when letters of administration or guardian- 
ship are granted to him by virtue of his office ; the statute of lim- 
itations begins to run in their favor, not from the termination of 
their principal’s term of office as sheriff, but from the final settle- 
ment of his accounts as administrator or guardian. Adams r. 
Jones, 117. 

Suspe nsion of, between death of deltor and grant of hefters.—What- 
ever may have been the common-law rule, as to the suspension of 
the statute of limitations during the period intervening between 
the death of the debtor and the grant of letters of administration 
on his estate, it is now deelared by statute (Code, § 5244) that not 
more than six months shall be deducted in computing the statu- 
tory bar, although letters of administration may not have been 
granted until after the expiration of that period. Lee's Adm’r vr. 
Downey, 98, 

Same; not avoided, as to lands, by act or promise of personal repre- 
sentative.—As against the rights of heirs or devisees, or persons 
claiming under-them, it is not in the power of the executor or ad- 
ministrator, by any act, admission, or promise, to remove the bar 
of the statute of limitations, so as to revive a debt, and make it 
chargeable on lands descended or devised. Jb. 98. 

When executor or administrator can rot recorer against alienee of heir 
or devisee.—An executor or administrator can not recover in eject- 
ment, ora statutory action in the nature of ejectment, against an 
alienee of the heir or devisee, when the action is commenced 
nearly ten years after the death of the decedent, and the only 
debts proved to exist are barred by the statute of limitations. 
Tb. 98. 

Statute of limitations of three years; how pleaded.—When thie stat- 
ute of limitations of three years is pleaded at law, the plea must 
aver that ihe claim or demand sted on is an open account; and 
the same rule applies in equity, unless the bill shows on its face 
that such is the nature of the demand. Battle v. Reid, 149. 

Open account.—An open account, within the meaning of the stat- 
ute of limitations (Code, § 3225), is one in which some term of the 
contract is left open and undetermined by the parties; or where 
there are current dealings between them, and the aceount is kept 
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open because of contemplated future dealings; but. when goods 
and merchandise are sold at specified prices, or aggregating a 
specified sum, the claim is not on its face an open account. 
Ib. 149. 

8. Action on the case for overflowing lands, barred jn one year.—The 
limitation of an action for damages for overflowing lands, is one 
year, and there can be no recovery for injuries sustained after the 
commencement of the suit; but, in estimating the damages accru- 
ing within the twelve months, and in separating them from those 
suffered before that time, much latitude and discretion are allowed 
to juries. Hughe sv, Anderson, 280. 

Lands sold for taxes; statute of limitation of five years.—The limita- 
tion of five years prescribed by section 92 of the Revenue Law of 
1868, within which actions for the recovery of lands sold for 
taxes must be brought, cé6mmences to run from the delivery of 
the deed by the judge of probate, which, in the contemplation of 
the statute, is the true date of the sale. Jones v. Randle, 258; 
Lassiter v. Lee, 287. 

10. Same.—As that law makes a tax deed, executed in substantial con- 
formity to its provisions, prima facie evidence that the land con- 
veyed was subject to taxation for the year or vears stated in the 
deed, and that the taxes were not paid before the sale, the statute 
of limitation of five years is a good defense to the purchaser in 
possession, although the taxes had been paid by the owner at the 
time the sale was made. Lassitter v. Lee, 287 

11. Adverse possession for ten years ; when sufficient to maintain ejectment. 
Possession by a plaintiff in ejectment, and by those under whom 
he claims, which has been open notorious, adverse, and accom- 
panied with uninterrupted claim of ownership for ten years or 
more, is sufficient to maintain the action as against any outstand- 
ing title, whether the defendant connects himself with it or not, 
and without regard to color of title. Wilson v. Glenn, 383. 

a3. Application to suits tn equity.—The Code, affirming the pre-existing 
doctrine prevailing in courts of equity in this State, expressly de- 
clares that the statute of limitations shall apply to suits com- 
menced by bill in chancery; and the filing of the bill is declared 
to be the commencement of the suit (Code of 1876, §§ 3758-9). 
Thompson wv. Parker, 387. 

13. Same; how taken advantage of; when waived.—In equity, the benefit 
of the statute may be claimed by demurrer, or by plea, or by an- 
swer; but the bar of the statute is matter of defense, which may 
be invoked or waived, at the election of the parties in whose favor 
it operates. Unless claimed, it is waived; and the court can not, 
of its own motion, apply it as a defense for the benefit of parties 
who have waived it. Jb. 387. 

14. As a bar to claim against insvlvent estate.—If the statute of limita- 
tions is availabie as a bar to a claim filed against an insolvent es- 
tate, the contestant must show that, after the maturity of the 
debt, the statutory bar was complete before the claim was filed; 
and when that does not appear to have been done, the statute can 
not be invoked in this court, in support of an erroneous decree 
rejecting the claim. Woodruff v. Winston, 412. 


MANDAMUS 


1. When writ does not lie.—An appeal lies from an erroneous judgment 
by default against one of two defendants, the name of the other 
being struck out by an unauthorized amendment without cause 
shown; and the party having an adequate remedy by appeal, 
mandamus does not lie to compel the court below to set aside the 
judgment and dismiss the case. Kendall v. Lassiter, 1817. 


© 








INDEX. 
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| a Jurisdiction of probate judae to authorize erection of. —The statatory 


jarisdiction ot proceedings to authorize the construction of mill- 
dams across water-courses not navigable (Code, §§ 8555-72), which 
is conferred upon the judge of probate, and not upon the Probate 
Court, is special and limited; and when the proceedings are as- 
sailed on error, the record wust disclose every facet essential to 
the validity of the judgment or decree, and a strict observance of 
the course of proc edure preseribed by the statute. Foelmar v. 
Folmar, 120. 

Whe n jurisdiction attaches: contents of pe tition.—The statutory 
jurisdiction attaches when a proper application is filed, and is re- 
eognized by the judge of probate: which application must contain 
a description of the lands on which it is proposed to erect the 
mill, and must designate the place at which it is to be located. 
Th. 120 

Writ to she riff, for summoning jury —The writ for the sunrmons 
and inquest of a jury, which the judge is required to issue to the 
sheriff, must specify the day on which the jury is to meet, and 
ought properly to designate the place for its assemblage; and the 
place ought also to be described in the copy of the application, 
which is farnished to the sheriff for the guidance of himself and 
the jury. Ib. 120. 

Eve ention of writ whe nh lands (sie iia uOrire etly de serihe d.—li the place 
at which the mill is to be located is not described in the writ, and 
is incorrectly described in the copy of the application furnished 
to the sheriff, he should return the writ unexecuted, stating the 
reason; and he has no authority to execnte it at the place which 
he personally knows to be the intended place. Ih. 120 

Conepe tency of jurors.—The jury ot ingyuest is required to consist of 
**seven disinterested freeholders of the county,’’ who should be 
free from any bias or prejudice which would disqualify a person 
as a juror in any other case; and persons who served as jurors on 
a former inquest, which was set aside, are not competent to serve 
again. Ib. 120, 


MORTGAGE. 


nh 


~ 


a 


Description of property conveyed.—A mortgage which describes the 
crops intended to be conveyed as “* mv entire erop of corn, cotton, 
[cotton | seed, fodder, peas, potatoes and cane that [ may raise the 
present year on my place,”’ is not void for uncertainty. While 
the description of the crops is very general and indefinite, it is 
eapable of being rendered certain by showing the lands cultivated 
by the mortgagor during that year, and the quantity of the re- 
spective crops raised by him. Seay & Hendrick v. McCormick, 549. 

Construed most strongly against mortgagor.—A mortgage must be 
construed most strongly against the mortgagor, he being the party 
stipulating for the payment of a debt, or the performance of a 
duty. Jb. 549. 

Construction; marks of punctuation supplied.—W here a mortgage of 
crops is shown to have been inartificially drawn, and the erops in- 
tended to be conveyed are described as ‘‘ my entire erop of corn 
cotton seed fodder” ete., “that | may-raise the present year on 
my place,’’ without the use of marks of punctuation, these marks 
will be supplied, and that clause of the mortgage construed to 
read, ‘‘ my entire crop of corn, cotton, (cotton) seed, fodder,”’ ete. 
Th 7) 49. 

Mortgage of unplanted crops.--A mortgage of unplanted crops does 
not convey the legal title thereto, but merely an equitable one, 
which will not support the action of trover. Jb. 549 
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10. 


11. 


Mortgage of wife’s property. —A mortgage of property belonging to 
a married woman’s statatery estate, whether executed by her 
alone, or jeintly with her husband, has no validity. Lee v. Win- 
ston, 402; Linam v. Reeves, 89. 

Same.—When the husband alone executes a mortgage on person- 
alty, which is the corpus of the wife’s statutory separate estate, 
she may maintain trover against the mortgagee; nor is her title 
impaired, or the wrong of the conversion mitigated, by the fact 
that the mortgage debt was created for supplies or necessaries for 
the household. Jb. 89. 

Admissibility of parol él icle nee to ide arity prope rly CONTE yed.—-When 
a debt is transferred by mortgage, and is therein incorrectly de- 
scribed as being evidenced by note, it is permissible to show by 
parol, that though described in the mortgage as a note, it is in 
fact owing by parol, as it is the debt and not merely the evidence 
of it which is transferred. Corbitt +. Reynolds, 378. 

Tucking ae hts, er ei larging secured debi hy parel.——*There are twoco- 
gent reasons, founded in publie policy, which would cause us te 
hesitate long before declaring, that when a mortgage security is 
executed to secure a debt of defined amount or special description, 
parol testimony can be let in to enlarge the amount, or to tack to 
the mortgage another and different debt, whether sought to be done 
under an alleged contemporaneous, or subsequent agreement. 
The reasons are, first: Itis of doubtful and dangerous policy to 
allow parties to add in this way a stipulation to a solemn written 
contract; second: Such practice would unduly expose the mort- 
gagor to the power and oppression of the mortgagee.’’ But this 
question is not decided, as the proof fails te show that any such 
agreement was made. Edwards v. Dwight, 38%. 

Mortgage to creditor, of lands frauduli ntly conveyed, and fore closure 
the reof in equity ; application of principli , that equity will sustain 
voluntary act which it weuld hax COM pe lled.—A creditor by simple 
contract, having the right to file a bill to set aside a voluntary con- 
veyance as fraudulent, and thereby acquire a lien on the property 
superior to that of subsequent judgment creditors, may accept 
from the debtor a mortgage on the lands as security for his debt; 
and having foreclosed the mortgage by bill in equity, making the 
donees parties, there is nothing in the transaction of which such 
crediters can complain, since it merely accomplishes by the act of 
the parties what the court would have compelled them to do. 
Battle v. Reid, 149. 

Mortgagee’s liability for proceeds of crop paid over without adminis- 
tration on estate of deceased mortgagor.-—-A commission merchant, 
receiving for sale cotton belonging to the estate of the deceased 
mortgagor, the proceeds of which should be applied as a payment 
on his mortgage debt, acts at his peril in paying the money toa 
distributee of the estate who has not qualified as administrator, 
to enable him to make a crop on the lands the next year. Malone 
& Foote v. Hill, 225. 

Mortgage by private corporation.—-A corporation incorporated under 
the general laws of this State, the lawful plans and purposes of 
which render necessary the acquisition of land and the construc- 
tion of buildings, has the power to make all usual and proper 
contracts to enable it to obtain loans of money to be used for these 
purposes, whether it be by a direct negotiation on its own paper 
and security, or by borrowing the credit of others and employing 
itin raising money; and such corporation, having expressly con- 
ferred upon it by statute the capacity to acquire, purchase, dis- 
pose of, and convey real and personal property, has also the power 
© execute a mortgage on its property to secure such loans, or to 
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protect and indemnify those whose credit it has borrowed. Tay- 
lor v. Ag. & Mech. Association, 229. 
12. Same; execution of mortgage by its agents.—Where by the constitu- 
tion of such corporation, the board of directors were empowered 
to elect an executive committee to be composed of three of their i 
members, ‘‘who shall be competent to transact any official busi- 
ness, unless otherwise instructed,’’ and such committee, when 
appointed, were expressly authorized by the board of directors to 
negotiate a loan, and generally to transact other business per- 
taining to the board, but were not inhibited from, or instructed 
against making a mortgage for the security of the loan, and they 
negotiated a loan by borrowing and using the credit of other par- 
ties, and to secure and indemnify such parties, they executed a 
mortgage on the corporation’s real estate ; held, that the power to 
execute the mortgage devolved upon the committee, not by dele- 
gation from the directors, or as their agents, but by operation of 
the constitution, and as agents of the corporation, and was included 
in the general grant of power to transact any official business. 
Ib. 229. , 
13. Junior mortgagees; when not necessary parties to bill.—Persens hold- 
ing a mortgage on the property of a railroad, executed after the 
indorsement of the railroad company’s bonds by the State, are 
junior incumbrancers ; and although they may be proper, they are 
not indispensable parties to a bill by the holders of the State-in- 
dorsed bonds, seeking to be subrogated to the statutory rights of 
the State, and to enforce its statutory lien. Forrest v. Ludding- 
ton, J. , 
14. Failure to enter satisfaction on record; action for statutory penalty; 
sufficiency of complaint.—In an action to recover the statutory 
penalty for failing or refusing to enter on the records satisfaction 
of a mortgage which has been satisfied (Code, §§ 2222-23), it is 
not necessary for the complaint to designate the book in which 
the mortgage is recorded, nor to describe the property conveyed 
by it; nor is it necessary that there should be any averment of 
special damage, Williams v. Bowdin, 126. 
15. Same; description of parties to mortgage; variance.—The mortgage 
being described in the complaint as executed to ““D. & 8. A. Wil- 
liams,’’ while that offered in evidence was executed to ‘‘S. A. & 
D. Williams,’’ held no material variance. Jb. 126. } 
16. Same; failure to have mortgage proved or acknowledyed.—The mort- 
gage having been atiested by one witness, and recorded, the fail- 
ure to have it proved or acknowledged does not affect its admissi- 
bility as evidence, in an action to recover the statutory penalty 
for not entering satisfaction on the record. Th. 126. 


NEW TRIAL. | 
| 


1. Conditional grant of. —On application for a new trial, the grant of 

which is a matter purely of discretion in the primary court, the 

court may impose omthe party applying therefor, as a condition 

to the grant, the payment of all the costs which have accrued in 

the cause ; and if a particular time is appointed for such payment, 

though it may expire in vacation, the payment within the pre- 

scribed period is a condition precedent, with which there must be 

strict compliance. Ex parte Dillard, 594. 
2. Same; when payment of costs within prescribed time a condition pre- | 
cedent to grant, subsequent payment not a compliance.—In such case, | 
the acceptance of the grant, with the condition imposed, rests 
wholly in the choice of the party in whose favor the grant is made, | 
and it he fail or neglect to pay the costs within the appointed , 








— 
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time, such failure or neglect is the equivalent of an election not 
to accept the new trial; and asubsequent payment can not restore 
vitality to the grant, unless the party was prevented from paying 
the costs within the time prescribed, by the fault of the officer to 
whom the costs were payable. Ib. 594. 

3. Same; when failure to comply with condition precedent to grant, not 
excused by fault of clerk. —Before a party, in whose favor a new 
trial has been granted on the condition precedent that he pay the 
costs, and who has failed to comply with such condition, can ex- 
cuse himself from, and avoid the effect of such failure, because of 
the act of the clerk of the court in exacting more costs than were 
legally taxable, thereby rendering it necessary that an application 
for a re-taxation of the costs should be made to the court, he must 
show that he tendered performance within the time prescribed by 
the court. Without this, the faalt of the elerk can avail ‘him no- 
thing. Jh 594. 

4. Same; order granting, on payment of payment of costs within prescribed 
time; day from which time to be computed.—Where a new trial was 
granted ‘‘on the payment of the costs in sixty days, as a condition 
precedent,’’? the day on which the order was made, is the day, 
from which the period within which the costs were to be paid 
must be computed. Jb. 594. 


NON-CLAIM. See Estates or Decevents, 21- 


OFFICERS. 

1. Oath of office; when may be taken.—In an action in the nature of quo 
warranto, it is sufficient, oo the statute, if the relator take the 
oath of office prescribed by law, after judgment; and hence, evi- 
dence that he had or had not taken such oath before the com- 
mencement of the suit, is wholly immaterial. Davidson v. Wood- 
ruff, 356. ; 


OVERRULED CASES. 
Jones v. Knox, 46 Ala. 53, overruled bv Steele v. Graves, 21. 
2. Brerard’s Evrecutors v. Jones, 50 Ala. 241, ove -rruled by Early & Lane 
v. Owe ns, 171. 


PARENT AND CHILD. 

Haheas corpus by father to obtain custod y of his child.—When a minor 
~ out of the custody of his father, and habeas corpus is resorted to 
by the latter to obtain such custody, the court is clothed with a 
sound discretion to grant or refuse Te ~— . always to be exercised 
for the benefit of the infant primarily but not ‘arbitrarily in dis- 
regard of the father’s natural right to be preferred. If the father 
be reasonably suitable, and able to maintain and rear his child, 
the prayer of his petition should ordinarily be granted; but if he 
be Aca able, or unable properly to care for the child, and especi- 
ally if the child, having sutticient judgment, prefer not to return to 
him, the court should refuse the relief sought, and leave the par- 
ties iv statu quo. Brinston v. Compton, 299. 


PARTITION. See Parryersuip, 6, 7. 


PARTNERSHIP. 
1. Presumed equality of partners.—In the absence of averment and 
proof to the contrary, as to the terms of the partnership, the, 
several partners are presumed to be equal. Brewer v. Browne, 210. 
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Purchaser from partner; when chargeable with notice of partnership. 
When lands are bought by a partnership. and conveyed to it by 
name, a purchaser from one of the individual partners is charge- 
ble with notice of the state of the title, and of the rights of the 
other partners. Jb. 210. 

Lands bought with partne rship funds, and conveyed to partnership by 
name.—The Enelish rule seems to be, that when lands are bought 
with partnership funds, and for partnership purposes, and the 
title taken in the name of the partnership, a court of equity will 
treat them as personalty for all purposes; but the better con- 
sidered American decisions hold, that such lands are to be treated 
as personalty until the purposes of the partnership are accom- 
plished, and then as realty with the attributes of a tenancy in com- 
mon. Ih. 2/0. 

Same.—When lands are bought with partnership funds, and the 
title taken in the name of the partnership, a court of equity will 
convert them into personalty, and utilize them as such, even to 
their consumption, in the payment of the partnership debts and 
liabilities, and in the adjustment and settlement of the accounts 
of the partners inter sese; but, when these ends have been aecom- 
plished, whatever is left remains realty, and is hefd by the part- 
ners (or their heirs) as tenants in common. Jb. 210. 

Settlement of partnership accounts; when barred —When a partner- 
ship has been dissolved, and neither partner has taken any steps 
to bring about a settlement for more than six years after the last 
known partnership transaction, the right to have an account and 
settlement of the partnership dealings is barred. Ib. 2/0. 

Presumption as to payment of partnership debts. —When a bill is filed 
for the partition of lands between the heirs of deceased partners, 
more than ten years after the death of both partners, and there is 
no proof of any partnership dealings for several years before their 
deaths, nor of any outstanding debts, the court will presume that 
all the debts ‘‘ are paid, abandoned, or barred.’? Ib. 210 

Widow's right of dowe r in partne rship lands: parties to bill for par- 
tition.—The widow is dowable of an undivided share of lands be- 
longing to a dissolved partnership, of which her husband was a 
member, after the partnership debts have been paid, and the part- 
nership accounts settled ; and having this right, she may join with 
his heirs in a bill for partition of the lands. Th. 2/0. 

Settlement of partnership accounts; when barred by statute of non- 
claim.—A claim against the estate of the last surviving partner in 
favor of the personal representative or heirs of the partner first 
deceased, for a settlement of the partnership accounts, and a 
recovery of the balaace due, is within the Alabama statute of non- 
claim (Code, § 2597), and is also within the Arkansas statute of 
non-claim, which is proved to be two vears; and the bill in this 
case not having been filed until after the expiration of four years 
from the death of the last surviving partner, and there being no 
proof of presentation to a personal representative in either State, 
although an administration was had in both States, within the 
period prescribed in their respective statutes, such claim is, as a 
money demand, barred. Morgan v. Morgan, 80. 

When statute of non-clain bars claims of heirs of dece ased partner to 
land purchased with partnership money.—When a surviving part- 
ner invests in lands money belonging to the partnership, or be- 
longing entirely to the estate of a deceased partner, taking the 
title in his own name, the heirs or representatives of the deceased 
partner may at their option ratify the investment and claim their 
proportionate part or interest therein, or recover the money so in- 
vested without their authority, and fasten a Jien on the land for 
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RY. 


its repayment; but, until they assert their right to the land, their 
claim is a money demand, springing out of contract, and if it has 
become barred by the statute of non-claim, can not be the founda- 
tion of a claim to the lands. Jb. 80. 

Authority of one partner to borrow money and bind the firnr therefor. 
Mercantile partnerships are presumed to have authority to bor- 
row money; and each partner is presumed to have authority to 
sign the partnership name to paper, commercial or otherwise, 
in evidence or liquidation of the firm’s debts. Palmer v. Scott, 
oso, 

What constitutes a partnership liability.— Where one partner, as 
agent of a third party, collected money belonging to his principal, 
and commingled it with the money of the tirm, and it was used 
by the firm in their general business, a partnership liability was 
thereby created, although the money was so commingled and 
used without the knowledge of the other partner. Jb. 380. 
artner’s authority to bind parte rship.—lt is a general rule of law, 
that each -partner is the agent of the firm, as to all transactions 
coming within the scope of the partnership business, the extent 
of his general authority in each case being determined by the 
nature of the particular business in which the partnership is en- 
gaged, and its ordinary usages; and while this general authority 
may be limited, by special agreement between the partners, such 
limitation can not afle@the rights of third persons dealing with 
one partner in ignorance of it. Clark v. Taylor & Co., 453. 


Same.—If one partner borrows money, or buys goods, solely on his 


individual credit, the creditor can not maintain an action against 
the partnership, merely because the money or goods were applied 
to its uses; but the question in such case is, to whom was the 
credit given,—which is a question of fact for the determination of 
the jury under all the circumstances of the case ; and although the 
goods were charged on the creditor’s books to the parther pur- 
chasing them, this is not conclusiveevidence that the credit was 
given exclusively to him, and it may be shown that they came to 
the use and possession of the partnership. Jb. 453. 

Ne t-off of partie r’s debt against debt duc partie rship.—In an action 
by a partnership on a debt due to it, a debt due from one of the 
partners individually tothe defendant is not available asa set-off; 
** but it would be otherwise, where a usage of the firm to the con- 
trary is proved, establishing a clear and uniform practice to allow 
such set-off, or where the consent of all the partners is satisfac- 
torily shown.”’ Th. 452. 

dD clarations of partne gt whe n admissible against co- partir rr. & part- 
nership.—The declaration of one partner, not made in the presence 
of his co-partner, is not competent evidence to prove the existence 
of the partnership between them; but, the tact of partnership 
having been otherwise proved, the declaration of one partner, 
when opening an account for goods bought, that he was author- 
ized by his co-partner to open it in his own name, is admissible 
evidence as a part of the res gestx, explaining why the goods were 
charged to him, and tending to show that the credit was not given 
exclusively tohim. Ib. 453. 

Allowance of COM pH nsation for services re nde red in winding up busi- 
ness after dissolution.—After the dissolution of a partnership, one 
partner is not allowed to claim any compensation or reward for 
services rendered by him for the benefit of the partnership, in 
winding up the business thereof, in the absence of a special stipu- 
lation to allow him such ,compensation or reward. Shelton ve, 
Knight, 598. 

Same.--Commissions for selling cotton, which had been consigned 
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to a partnership engaged in a general commission business, and 
which was sold, after the dissolution of the partnership, by one of 
the partners, who had been, by mutual agreement, authorized to 
wind up the unsettled business of the firm, can not be allowed as 
a credit to such partner, upon a settlement of the partnership 
accounts, unless there is a special agreement authorizing it. 

Such commissions, in the absence of such agreement, must be | 
divided according to the articles of partnership. Jb. 498. 





PAUPERS. See AppRENTICES. 


PAYMENT. 
i. Check on a bank by one depositor to another; what constitutes a pay | 
ment —Where it is shown to be out of a bank’s course of business 
to receive for collection checks drawn on it by its depositors, and 
a check on it, drawn by one of its depositors in favor of another, 
is presented by the latter, and the amount thereof is credited on 


his pass-book as a deposit, and the check is placed on the file of 
paid and canceled checks, and afterwards the amount of the check 
is also entered to his credit, and charged against the drawer, on 
the books of the bank; these facts constitute a payment of the 
check, and the amount of it can net be withheld by the bank on 
discovering that the check was an unauthorized over-draft, and 
the drawer was insolvent. National Bank vr. Burns, 267 ; 

2. Same.—A charge is ersoneous and properly refused, which affirms, 
as matter of law, that, if the drawer and payee of a check are cus- 

tomers of the bank on which it is drawn, the presentation of the | 

check by the payee to the bank, and the noting or entry of it by 

the bank on his pass-book as a deposit, do not operate as a pay- 

ment of the check; and that, if within a reasonable time the bank 

ascertains that the check is an unauthorized over-draft, and offers 

to return it, there is nofiability to the depositor. Jb. 267. | 

3. Same.—In such case, no presumption arises that the bank received 
the check merely for collection, and in the capacity of agent for the 
holder; but a presumption of payment of the check does arise, and 
the onus of overcoming that presumption rests upon the bank; 
and it can‘only be removed by evidence that such was not the in- 
tention of the parties, derived from the course of business with the 
depositor, or from contemporaneous acts or declarations. Jb. 267. 

4. Legacy; when presumed to have been paid.—The lapse of twenty years 
from the time when a legacy becomes payable, without claim or 
demand by the legatee, and without recognition of the right by 
the executor, creates a presumption of its payment. Bonner v. 
Young, 35. 

5. Presumption as to payment of partnership debts. When a bill is filed 
for the partition of lands between the heirs of deceased partners, 
more than ten years after the death of both partners, and there is 
no proof of any partnership dealings for several years before their 
deaths, nor of any outstanding debts, the court will presume that 

ba all the debts *‘are paid, abandoned, or barred.’’ Brewer v. Browne, 
210. 

6. Presumption of payment from possession of note given for the debt.— 
It is well settled that a presumption of payment of a debt arises 
from the possession by the payee of the note or other security 
given therefor, after its maturity; and when such presumption of 
payment arises, the inference is necessary that the payment was 
made to one lawfully authorized to receive the money. Lipscomb 
v. DeLemos, 592. 
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7. Same; such presumption indulged in favor of widow seeking dower.— 
Where a widow seeks to obtain dower in lands on the grounds 
that the husband had, in his life time, a perfect equity thereto, he 
having paid all the purchase-money therefor, a presumption of the 
payment of the purchase-money for the lands arises in favor of the 
widow, from her possession of the note given therefor, her posses- 
sion, though unexplained, being free from circumstances calcu- 
lated to excite suspicion; and the payee of the note having died 
prior to the death of the husband, and no administration having 
been granted on his estate, it will be presumed that payment was 
made to the payee prior to his death. Jb. 592. 

8. Payment as defense to action by wife for money had and received .— 
When a married woman sues in an action for money had 
and received, to recover the proceeds of a check belonging to 
her statutory estate, placed by her husband in the defendant’s 
hands, and by him collected, the defendant may, under the plea 
of payment, show that the check was delivered and accepted in 
payment of an account for goods sold and delivered by him to the 
husband and wife, although the articles furnished were not of the 
class for which a liability is imposed by statute on the wife’s es- 
tate (Code, §2711). Jeffries v. Castleman, 432. 


PERJURY. See Crmiart Law, 105-110, 


PLEADING AND PRACTICE. 


1. Amendment of complaint.—In an action to recover the statutory pen 
alty for a failure or refusal to enter on the records satisfaction of a 
mortgage which has been satisfied (Code, §§ 2222-25), the com- 
plaint may be amended by correcting defects of form which do not 
introduce a new cause of action, and also by describing the defend- 
ants as partners, when the original summons and complaint are 


against them individualty. Williams v. Bowdin, 126. 
2, Sufficiency of complaint, in description of mortgage, and averment of 
damage .—In the complaint in such action, it is not necessary to des- 


ignate the book in which the mortgage is recorded, nor to describe 
the property conveyed by it; nor is it necessary that there should 
be any averment of special damage. Jb. 126. 

3, Demurrer; specification of causes.—That the complaint ‘‘shows no 
substantial cause of action,’’ and that it ‘tis wholly insufficient in 
law,’’ as assignments of causes of demurrer (Code, § 5005), are 
Wanting in the necessary definiteness and certainty. 1b. 126. 

4. Amendments; when allowable.—The only limitation on the right to 
amend 2 complaint in an action at law, is, that there can not be 
un entire change of parties, or the introduction of a new cause of 
action. The want of proper parties, or the misjoinder of either 
plaintiffs or defendants, may be cured by amendment; and any 
and all misdescriptions of the contract declared on may also be 
cured by an amendment at any time while the cause is in progress. 
Steed v. Melntyre, 507. 

5. Non-joinder of parties; how taken advantage of atcommon law.—If, at 

common law, in actions e. contractu, it app ared at any stage of 

the cause, that there was a non-joinder of parties plaintiff, the 
objection could be taken, and was fatal; but as to defendants the 
rule was different—the omission of a joint contractor being plead- 
able only in abatement, unless it appeared on the face of the 
plaintiff's pleading that the joint contractor was omitted, and 
was in life, when the defendant could avail himself of the objec- 
ry by demurrer, motion in arrest of judgment, or on error. 
». 407. 
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Same; non-joinds r of partie 8 def ndant in actions ex contractu, under 
the statute, no ground of objection.—lt is not censistent with the 
spirit or policy of the statutes of this State, framed with the view 
of conferring on a plaintiff the right to maintaim suits at law 
against any or all who may be liable to him on a contract, joint or 
several, to entertain in any form the objection, that there was a 
non-joinder of parties defendant Tb. 407. 

Discontinuance : amendment of complaint, hy striking out party served 
with process.—In an action against two defenckints, as joint mak- 
ers of a promissory note, both being served with process, and 
neither appearing or pleading, an amendment of the complaint by 
striking out the name of one of them, no reason for such amend- 
ment being shown, is a discontinuance of the entire action, and 
judgment by default can not be taken against the other defendant. 
Kendall v. Lassite r, 180. 

Plea of non est factum; when necessary.—In a suit against two de- 
fendants, as late partners, on a bill of exchange, averred to have 
been accepted by them, as partners, in the firm name, one of the 
defendants, in the absence of a sworn plea denying the execution 
of the acceptance by him, can not defend on the ground, that the 
bill was accepted by the other partner, in the firm name, for his 
individual debt, and not for a partnership liability. Palmer & Co. 
vr. Scott & Co., 380. 

Same.—The statute which renders a written instrument, which is 
the foundation of a suit, seli-proving, unles: the execution thereof 
is denied by a plea, verified by the party charged with its execu- 
tion, or by whom it purports to have been executed, is applicable 
to suits in equity, as well as tosuitsat law. Bonner vr. Young, 35, 

Misnomer; ple a of, may be founded on wrong Use of either Christian or 
surname.—There is no reason for any distinction between a mis- 
nomer of a Christian, and of a surname; either may be matter for 
a plea of misnomer. Washington v. The State, 85. 

Same; what are suffici nt averments in replication to ple a of.—The de- 
fendant, being indicted by the name of George Washington, and 
pleading in abatement that the two names are his full Christian 
name only, and that his true name is George Washington Holmes; 
a replication averring that he is as well known by one name as the 
other, is a full answer to the plea. Jb. 85. 

Plea of insolve ney, in action against administrator.—In an action 
against an administrator or executor, founded upon a judgment 
rendered against himin his representative capacity, a plea setting 
up that the decedent’s estate had been declared insolvent prior to 
the commencement of the suit, is good in bar of the action; but 
the plea must show, by affirmative averments, that the declaration 
of insolvency was prior to the commencement of the action. 
Shiver v. Rousseau, 564. 

Demurrer to such plea.—An_ objection to a plea of insolvency, 
pleaded in bar of the action, that it does not aiflirmatively aver 
that the declaration of insolvency was prior to the commencement 
of the suit, can not be taken or allowed on demurrer, unless it is 
assigned as cause of demurrer. Jb. 564. 

Plea of re signation by pe rsonal represe ntative : = hen sufhicte nt.——-In a 
suit against one as the personal representative of a decedent’s 
estate, a plea by such personal representative is good in bar of the 
action, which avers that, before the commencement of the suit, he 
had resigned, made a final settlement of his administration in the 
court of probate, and had paid over to the judge of probate the bal- 
ance in money ascertained to be due from him on such settlement, 
and that such balance was the only unadministered assets remain- 
in hishands. Jhb. 564. 
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15. Piea in abatement; when filed —s rule of practice in reference to 
filing pleas in abatement (Code, p. 160; Rule No. 12), applies only 
to civil cases, and has no refere As to criminal prosecutions. Nix- 
on v. The State , 080. 

16. Former acquittal, or conviction; how pleaded.—A former acquittal or 
conviction must be specially pleaded, and the record of it is not 
admissible under the plea of not guilty. Rickles v. The State, 438. 

17. Res adjudicata.—A misrepresention by the purchaser of a horse, 
as to the balance due on a promissory note transferred by him to 
the seller in part payment of the price, is a single and entire 
cause of action; and the seller having brought suit against him, 
before a justice of the peace, on account of such misrepresenta- 
tion, the judgment re a red ‘by the justice, against the plaintiff, 
isa bar to a subsequent action on account of the misre von nta- 
tion, claiming that in faet nothing was due on the note when it 
Was so assigned. Berring rv Payne, 154. 

IS. Ntatute of frauds as to promise to pay de bt of another ; how pleaded, or 
tuken advantage of.—The statute of frauds as a defense, unless spe- 
cially pleaded, is generally considered as waived; and when an 
account against a third person is offered in evidence under the 
age of set-off, in connection with proof of the pli aintiff’s promise 

to pay it, the statute of frauds not being specially replied, the evi- 
dence can not be rejected bee: aise the promise was merely verbal. 
Clark v. Taylor & Cu., 433. 

19. Statute of limit atio: ws of “three years, how pleaded. —VW he *n the statute 
of limitations of three years is pleaded at law, the plea must aver 
that the claim or demand sued on is an open eal ey Battle v. 
R id, 149. 

?0. Pe nde wey of forme r suit: Li he nnota har —The pendency of a former 
suit in a Circuit Court of the United States in Tennessee, relating 
to the same subject-matter, is not available. under the facts in this 
case, to the defendants here, to defeat a suit in the proper Chancery 
Court to enforce the statutory lien by the holders of railroad 
bonds indorsed by the State. Forrest rv. Luddington, 2 

wh. Payme niand set- off, ¢ ww de fe nses to action by wife jor money had and 
received.—When a married woman sues in an action for money 
had and received, to recover the proceeds of a check belonging to 
her statutory estate, placed by her husband in the defendant’s 
hands, and by him collected, the defendant may, under the plea 
of payment, show that the check was delivered and accepted in 
payment of an account for goods sold and delivered by him to the 
husband and wife, although the articles furnished were not of the 
class for which a liability is imposed by statute on the wife’s es- 
tate (Code, §2711); and if the check was not delivered and 
accepted in payment of the account, he may, under the plea of 
set-off, make the account available as a defense, to the extent of 
the items for which he might charge the wife’s estate in a sepa- 
rate action, but no further. Jeffries v. Castleman, 432. 


PRESU MPTIONS. 


1. Dedication of land as public highway; when presumed.—The mere 
acquiescence by the owner in the use of his land as a public high- 
way, for any period short of twenty years, does not create a pre- 
sumption of dedication, unless a purpose to do so is indicated 
clearly and unequivocally. N.O. & S. Railroad Co, v. Jones, 49 

2. Legacy; when presumed to have been paid.—The lapse of twenty 
years from the time when a legacy becomes payable, without 
claim or demand by the legatee, and without recognition of the 
right by the executor, creates a presumption of its payment. 


? 


Bonne , Oe Young, 35. 
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3. Equality of partners.—In the absence of averment and proof to the 
contrary, as to the.terms of the partnership, the several partners 
are presumed to be equal. Brewer v. Browne, 210. 

4. Presumption as to payment of partnership debts.—When a bill is filed 
for the partition of lands between the heirs of deceased partners, 
more than ten years after the death of both partners, and there is 
no proof of any partnership dealings for several years before their 
deaths, nor of any outstanding debts, the court will presume that 
all the debts ‘‘are paid, abandoned, or barred.”’ 16. 210 

5. Presumption of title from prior possession.—Prior possession by a 
plaintiff in ejectment creates a presumption of title, which can 
only be rebutted or overcome by showing title in defendant, or an 
outstanding title in a third party, or that the plaintiffs title was 
subordinate and permissive, or that the action is barred by the 
statute of limitations. Wilson rv. Glenn, 383. 

6. Pre sumption as lo continued existence of state or relation.—Where 
coverture or other personal relation, or state of things, continu- 
ous in its nature, is once established by proof, the law presumes 
that such relation or state continues to exist. until the contrary is 
proved, or until a different presumption is raised from the nature 
of the subject in question. But this presumption can not operate 
retrospectively, so as to authorize the inference of the prior 
existence of coverture, or other continuous relation or state, from 
proof of its present existence. Murdock v. The State, 567. 

7. Presumption of payment from possession of note given for the debt. 
It is well settled that a presumption of payment of a debt arises 
from the possession by the payee of the note or other security 
given therefor, after its maturity; and when such presumption of 
payment arises, the inference is necessary that the payment was 
made to one lawfully authorized to receive the money. Lipscomb 
v DeLemos, 592. 

8. Same; such pre sumption trdulged in in favor of widow seeking dower. 
Where a widow seeks to obtain dower in lands on the ground 
that the husband had, in his life time, a perfect equity thereto, 
he having paid all the purchase-money therefor, a presumption of 
the payment of the purchase-money for the land arises in favor 
of the widow, from her possession of the note given therefor, her 
possession, though unexplained, being free from circumstances 
calculated to excite suspicion; and the payee of the note having 
died-prior to the death of the husband, and no administration 
having been granted on his estate, it will be presumed that pay- 
ment was made to the payee prior to his death. Jb. 592. 

9. Presumption of malice from use of deadly weapon.—In cases of hom- 
icide, the law presumes malice from the use of a deadly weapon, 
and casts on the defendant the onus of repelling that presumption, 
unless the evidence which proves the killing shows also that it was 
perpetrated without malice; and whenever malice is shown, and 
is unrebutted by other facts, there can be no conviction for any 
degree of homicide less than murder. Roberts v. The State, 156 


PROMISSORY NOTES. 





1. Promissory note defined.—A promissory note is a written promise 
to pay money ; and although it is not necessary that the word 
promise should always be used, other words of equivalent import 
are required. Rice’s Adin’r v. Rice, 216. 

2. Writing construed, and held not note, but nudum pactum.—-A writing 
in these words, ‘‘ Be it none all men by these presents that I, B. R., 
do sertify that I give the girle Mary R. the sum of $500 at my death, 
pable onely after my death to the said Mary R. onela to the said 
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Mary R., and I hereby forwarne evry persones or person for traden 
for said note pable aiter my death, this the (1) firste of february 
the 1873;’’ signed by the maker, but without attesting witnesses, 
and delivered tu the said Mary R.,—is neithera promissory note, 
nor a testamentary paper, but is merely nudum pactum; and will 
not support an action, unless shown to be founded on a valuable 
consideration. Jb. 216. 


PUBLIC SCHOOLS. 


1. Public schools in Opelika; school district, and powers of board of trus- 
tees.—Under the act of the General Assembly approved April 15th, 
1873. entitled ‘‘ An act to empower the mayor and city council of 
Opelika to establish and maintain a system of public schools 
Within said city, and for other purposes’’ (Sess. Acts. 1872-3, p. 
246), and the several subsequent acts of the Board of Education, 
the area bounded by the city limits was established as a school 
district, separate and distinct from the other school districts of the 
county; the public schools within that district, their management 
and control, were committed to a board of trustees to be elected 
by the city council; the board of trustees thereby created became 
a quasi-corporation, having a capacity of perpetual suecession, 
and the express power of empoying teachers to conduct the public 
schools; their contracts with teachers might be made verbally or 
in writing, and would be subject to the same inferences and im- 
plications that bind an individual in the employment of agents or 
servants, and the validity and operation of these contracts could 
not be impaired, or in any manner affected, by a charige in the 
membership of the board of trustees, created by a new election. 

. McKemie v. Gorman, 442. 

2. Special or local law as to payinent of teachers by school superintendent 
of Lee county.—The special act approved February 9th, 1877, 
entitled ‘‘An act to authorize the county superintendent of Lee 
county to pay certain debts contracted by the trustees of the pub- 
lic schools of the city of Opelika’? (Sess. Acts 1876-7, p. 225), is a 
valid statute, belonging to the ciass of curative or healing statutes, 
and is not obnoxious to the constitutional provision (Art. 1v, § 23) 
imposing restrictions on spevial and local legislation. Jb. 442. 


RAILROADS. 

1. When action lies against, for lands taken as right of way without com- 
pensation.—The unauthorized entry of a railroad company by its 
agents on another’s land without the statutory proceedings for 
condemnation, unless perhaps for a survey or like steps of incip- 
ient acquisition, is a trespass, rendering them liable to be sued at 
law just as other wrong-doers may be; and when in such case, 
the company alone can carry the statutory proceedings into effect, 
the owner nay maintain ejectment. N. O. Railroad Co. v. Jones, 
48. 

2. Same.—When, as in this case, it is shown that the agents of the 
railroad company entered on plaintiff’s land without resorting to 
the statutory proceedings for condemnation, which it alone could 
exercise, and without the consent of any one authorized to give it, 
but against the protest of her guardian (plaintiff being a minor), 
that when she became of age the road was constructed and no im- 
provements were made on the lands afterwards, the plaintiff had 
a right to rely on the dissent of her guardian, the defendant was 
not prejudiced by her silence, and the statutory real action is 
clearly maintainable. Zh. 48. 
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3. NState-indorsed bonds: statutory lien, and right of holder to enforce. 
The lien declared by the statutes (Acts of February 19th, 1867, 
amended September 22d, 1868), which authorize the indorsement 
by the State of railroad bonds to the extent of $16,000 per mile, 
by the terims of the statute creating it, is a security for the pay- 
ment of the indorsed bonds, and operates as a specific approptia- 
tion of the property and franchises of the railroad corporation to 
their payment, whenever default shall be made by the corpora- 
tion in the payment of the principal or interest. Forrest v. Lud- 
dington, ie e 

4. Same.—The powers and summary remedies conferred on the State 
by the statute for the enforcement of this lien, can only be exer- 
cised by the State; but the State having failed to exercise them, 
and disclaimed its liability for the indorsed bonds, they afford no 
obstacle toa resortto a court of equity by the holders of the bonds 
for the enforcement of the statutory lien for their benefit; and 
the fact that the State cannot be made a party to the suit, no 
relief being asked against it. does not affect the jurisdiction of the 
court, or the equity of the bill. Jb. 7. 

5. Sume.—The lien created and declared by the statute may be en- 
forced by the bondholders whenever default is made in the pay- 
ment of the interest on such indorsed bonds, although the Gov- 
ernor is directed by the statute to file a bill for foreclosure on de- 
fault of the payment of the bonds. Jh. 7. 


REDEMPTION OF REAL ESTATE. 


a Statutory right of rede mption.—When lands are sold under execu- 
cution, and a deed executed by the sheriff to the purchaser, what- 
ever legal estate or interest the defendant in execution had is di- 
vested out of him, and vested in the purchaser, and nothing 
remains in the defendant but the naked right of redemption (Code, 
§§ 2877-80), to be perfected and enforced in the manner prescribed 
by the statute. Searcey v. Oates, 111. 

z Assignment of right of rede mption, and tender or off r to redeem by 
assignee.—A tender, or offer to redeem, on compliance with the 
terms of the statute, by the judgment debtor himself, ‘‘re-invests 
him with the legal title ;’’ but the statute does not extend to his 
alienee or assignee, whose rights, if any passed by the assignment 

a question which is not decided), can only be enforced in equity. 
Ib. 111. 


RETAILING SPIRITUVOUS LIQUORS. See Crimixat Law. 
ROADS. See Depication. 


SET-OFF. 


1. Partnership and individual debts.—In an action by a partnership on 
a debt due to it, a debt due from one of the partners individually 
to the defendant is not available as a set-off; ‘‘but it would be 
otherwise, where ausage of the firm to the contrary is proved, 
establishing a clear and uniform practice to allow such set-off; or 
where the consent of all the partners is satisfactorily shown.”’ 
Clark v. Taylor & Co., 433. 

2. Suit by personal represe niative on demand owing to decedent; what 
available as set-off.—A demand against a decedent held and owned 
at the time of his death, may be set off to a demand owing him, 
and may be interposed to an actian by the personal representative 
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on the latter demand, although the decedent’s estate has been de- 
clared insolvent. Palmer v. Steiner & Lobman, 400. 

3. Same; when se t-off not ah ected by statute of non-claim.—Nine months 
from the declaration of insolvency not having expired when the 
trial was had in a suit by a personal representative on a claim 
owing the decedent, a demand against the decedent set off against 
such claim, is not affeeted by the statute of non-claim. J. 400. 

4. Payment and set-off, as defe nses to action by wife for money had and 
received.—When a married woman sues in an action for money 
had and received, to recover the proceeds of a check belonging to 
her statutory estate, placed by her husband in the defendant’s 
hands, and by him collected, the defendant may, under the plea 
of payment, show that the check was delivered and accepted in 
payment of an account for goods sold and delivered by him to the 
husband and wife, although the articles furnished were not of the 
class for which a liability is imposed by statute on the wife’s es- 
tate (Code, §2711); and if the check was not delivered and 
accepted in payment of the account, he may, under the plea of 
set-off, make the account available as a defense, to the extent of 
the items for which he might charge the wife’s estate in a sepa- 
rate action, but no further. Jeffries v. Castleman, 432. 


SHERIFF. 


1. Levy of erecution; powers and duties when exemption is claimed.—It 
is not the province of the officer who has levied an execution on 
lands, to pass upon the sufficiency of a claim of exemption inter- 
posed thereto by the defendant in execution. It is his duty to 
give notice of the filing of the claim to the plaintiff, and, in the 
event of a contest, make a return of the papers to the court from 
which the execution issued, where, if the claim is insufficient, it may 
be amended, and a trial of its validity be obtained. Block v. 
Bragg, 291. 

Summary proceedings against sheriff for failure to make money on ex- 
ecution; when will not lie. —Summary proceedings against a sheriff 
for failing to make money out of lands, on which an execution had 
been levied, and to which the defendant in execution had filed a 
claim of exemption, will not lie, when the plaintiff failed to con- 
test the claim within the time prescribed by the statute; or when 
a contest of the claim commenced by him is still pending and un- 
determined. Jb. 291. 

3. Execution of writ in proceedings for erection of mill-dam.—lIi the 
place at which the mill is to be located is not described in the writ, 
and is incorrectly described in the copy of the application furnished 
to the sheriff, he should return the writ unexecuted, stating the 
reason; and he has no authority to execute it at the place which 
he personally knows to be the intended place. Folmar v. Folmar, 
120, 

4. Statute of liinctations in favor of sureties of adm inistrator or guardian, 
when letters are granted to sheri{?.—When letiers of administration 
or guardianship are granted to the sheriff by virtue of his office, 
the statute of limitations begins to run in favor of his sureties 
(Code, $5226), not from the expiration of his term of office as 
sheriff, but from the final settlement of his accounts as adminis- 
trator or guardian. Adams v. Jones, 117. 


Le) 


SOLICITOR. 
1. Institution of prosecution by affidavit or procurement of solicitor.—Al- 
though the solicitor is forbidden by statute ‘‘ to commence a pros- 
(45) 
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ecution by his own affidavit.’’ eveept in certain specified cases 
(Code, § 77), vet a prosecution will not be dismissed, as being 
brought in violation of the statute, because the affidavit was made 
by a person who was at the time in jail on a criminal charge, and 
Whose name was subscribed to it by mark, attested by the assis- 
tant solicitor. Sale v. gins State, 530% 

D ities before gq “and pury; sistance of attorney. —Thre practice of an 
attorney appearing at the re juest of the solicitor before the grand 
jurv, while they are investigating an accusation, to aid them in 
their deliberations, condemned by the court jut, where the re 
cord atlir.nitively shows that the defendant has not been preju- 
diced by sus appearance, this is error without injury, and an in- 
dictment so found should not be quashed therefor. Blevins v. The 
Slate, 92. 


to 


SPECIFIC PERFORMANCE. Sce Cuaxcery, 13, 19-20. 


STATUTES. 


1. Punctuation, and gramm ttical construction. —In the construction of 
statutes, theirlanzuage, and not their technical grammatical con- 
struction, or their punctuation, must control. Danzey v. The 
State, 298. 

Za Laws atte ting rights of prop rty —No statute sh mild be ¢ mstrued, 
if such construction can be avoided, so as to leave it possible for 
any man to forfeit or lose his lands, without ever having had the 
opportunity of testing by suit the legality ot the proevedinzs by 
which it is proposed to divest hi:n of his freshold. Jones v. Ran- 
dle, 258. 

3. Rule of construction. —When a statute is unambiguous in its !an- 
guage, and plain in its meaning, the re is no room for construction 
or interp tation. Carlisle & Jones v Godwin, 137. 


See, also, ConstirutTioxat Law. 


SURETIES 

l. Subrogation of creditor to benefit of seccrities taken from debtor. 
A creditor is entitled to the benefit of all securities or pledges 
Which the surety may receive from the principal debtor, either 
for the payment of the common debt, or os of the surety 
against loss by reason of his liabilitv. Such see gene are re- 
garded asa trast created for the protection of the » debt, anda court 
of equity will compel the execution of the trust. en st v. Lud- 
dington, 1. 

2. State-indorsed bonds: statutory lien, and right of holder to enforce. 
The lien declared by the statutes (Acts of February 19th, 1867, 
amended September 22d, 1868), which authorize the indorsement 
by the State of ser es 1 bonds to the extent of $16,000 per mile, 
by the terins of the statute creating it, is a security for the pay- 
ment of the indorsed bonds, and operates as a specific appropria- 
tion of the property and franchises of the railroad corporation to 
their payment, whenever default shall be made by ” corpora- 
tion in the payment of the principal or interest. Jb. 

3. Same.—The powers and soniens iry remedies conferred on the State 
by the statute for the enforcement of this lien, can only be exer- 
cised by the State; but the State having failed to exercise them, 
and dise ‘laimed its liability for ‘the i indorsed bonds, they afford no 
obstacle toa resort toa court of equity by the holders of the bonds 
for the enforcement of the statutory lien for their benefit; and 
the fuct that the State cannot be made a party to the suit, no 
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relief being asked against it. does not affect the jurisdiction of the 
eourt, or the equity of the bill Fe. i. 

4. Sureties on administrators’ bond; nature of the right to have execu- 
tion against —The right to have execution against the sureties on 
an administrator’s bond for the non-payment of a decree against 
him, isa statutory substitute for an action at law on the bond, 
and exists, after a return of ‘‘ no property’’ against the admin- 
istrator, only in those cases where such an action could be main- 
tained. Steele v. Graves, 17, 21 

5. Same; execution agaiust where there are two administrations on the 
estate.--When an administrator resigns, and is reappointed, giv- 
ing anew and different bond, and decrees are rendered against 
him as administrator under the second appointment, and on a 
settlement of the second administration, no, execution can issue 
on such decrees against the sureties on the first bond. Ib. 17, 21. 

. Same . ¢ recution against quash dor corrected unde r facts of this cdse. 
When, in such a ease, executions are issued against the sureties 
on both bonds, the Probate Court should, on motion, quash, or 
correct them by striking out the names of the sureties on the first 
bond, and failing or refusing to da so, this court will render a 
decree correcting and amending the execution by striking out 
their names. Jhb. 77, 21. 

y # Nave . Viability of for adininistrator’s defaults is not fiduciary di ht. 
The liability of a surety on an administrator’s bond for the de- 
faults of his principal is not a fiduciary debt within the meaning 
of tne bankrupt act. Jb 21 

8S. Same; lischarge iv bani. uy} fey does not relieve from liability.—Under 
the bankrupt act of 1867, the liability of a surety on an adminis- 
trator’s bond, before there has been any settlement of the estate, 
or any decree fixing the liability of the administrator to the estate, 
is nota provable debt, and a discharge in bankruptcy does not 


relieve the surety from liability for decrees subsequently rendered 
against his principal. Jhb. 22. 
9. Statute of limitations, in favor of sureties of administrator cr quard- 


tan; begins to run when —The statutory bar in favor of the sure- 
ties of an executor, administrator, or guardian, ‘ for any mis- 
feasanee or malfeasance of their principal, the time to be com- 
puted from the act done or omitted by their principal which fixes 
the liability of the surety ’’ (Code, § 3226), is to be computed, not 
from the date of the actual misfeasanee or malfeasance of the 
principal, but from its judicial ascertainment by the decree ren- 
dered on tinal settlement of his accounts. Adams, v. Jones 117. 

10. Same, when letters are qrante l to sheriff hy virlue of his office .—The 
principle above stated applies with full foree to the sureties on a 
sheriff's official bond, when letters of administration or guardian- 
ship are granted to him by virtue of his oflice: the statute of lim- 
itations begins to run in their favor, not from the termination of 
their principal's term of office as sheriff, but from the final settle- 
ment of his a¢counts as administrator or guardian. Jb. 117 

ll. Same; in ease of legicies.—Where the trust of the administration 
continue, although the executor fails to pay legacies, there is no 
act or omission which fixes the liability of the sureties, and the 
statute of limitations is not available to them in bar of a bill to 
recover legacies. Bonner v. Young, 30. 





TAXES. 
l. Sec. 93 of Rerenne Law of 1868S unconstitutional.—See. 98 of the 
Revenue Law of 1868 (Pamph. Acts 1868, p. 327), providing that 
before any person claiming title to real property sold for taxes 


> 
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under the act shall be entitled to prosecute or defend any suit 
against any person claiming such property under any tax sale, he 
shall deposit with the court having jurisdiction of the ease double 
the amount of the purchase-money, together with all taxes and 
interest accruing since the sale, and the value of improvements 
made by the purchaser, prescribes a condition precedent so unrea- 
sonable as to seriously impede and impair rights guaranteed by 
sections 12 and 15 of article 1 of the constitution of 1868, and is, 
therefore. unconstitutional. Lassitter v. Lee, 287. 

Sal of land for taxes; assessment to unknown owners Where land 
was regularly assessed under the Revenue Law of 1868 to an “‘un- 
known owner,’’ and a sale of the land for the taxes so assessed 
was conducted according to the requirements of the statute, the 
validity of the sale is not affected by the fact, that the owner was 
known tothe purchaser. Jb. 287. 

3. Lands sold for taxes; statute of limitation of five years.—The limita- 
tion of five years prescribed by section 92 of the Revenue Law of 
1868, within which actions for the recovery of lands sold for 
tuxes must be brought, commences to run from the delivery of 
the deed by the judge of probate, which, in the contemplation of 
the statute, is the true date of the sale. Jb. 287. 

4. Same.—As that law makes a tax deed, executed in substantial con- 
formity to its provisions, prima facie evidence that the land con- 
veved was subject to taxation for the year or years stated in the 
deed, and that the taxes were not paid before the sale, the statute 
of limitations of five years is a good defense to the purchaser in 
possession, although the taxes had been paid by the owner at the 
time the sale was made. Jb. 287 

5. Same; when statutory har begins to run.—The statutory bar to ae- 
tions brought for the recovery of real property sold tor the non- 
payment of taxes, provided by section 92 of the Revenue Law of 
1868 (Pamph. Acts i868, p. 327), now embodied in section 464 of 
the Code of 1876, begins to run only from the time the deed is ex- 
ecuted by the judge of probate to the purchaser at tax sale. 
Jones v. Randk , 208. 

6. Same 7 wide 7) purchase r acquire 8 the Tee .—Whenever lands are prop- 
erly sold and conveyed for unpaid taxes imposed on the lands 
themselves, the purchaser acquires the fee. Jb. 258, 








TENANTS IN COMMON. 


lL. Possession between.—The possession of land by one tenant in com- 
mon is, in law, the possession of both; and it does not become 
adverse, until he ousts his co-tenant, or successfully refuses to 
let him occupy. Brewer v. Browne, 210, 


TIME. 


1. Computation of, under order for payment of costs.—Where a new 
trial was granted ‘‘on the payment of the costs in sixty days, as 
a condition precedent,’’ the day on which the order was made, is 
the day from which the period within which the costs were to 
be paid must be computed. Ex parte Dillard, 594 


TRESPASS. 


1. By cattle running at large; liability of owner for damages, at common 
law, and by general statutes,—At common law, the owner of cattle 
was required to keep them confined on his own land, and was 

liable t> an action for damiges if they escaped and trespassed on 
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the lands of another; but this rule of the common law is not of 
force with us, being inconsistent with the general statutes relat- 
ing to estrays, inclosures, and trespasses by cattle, which, in 
effect, treat uninclosed lands as common pasture, and require the 
owner or occupier of lands, seeking to avoid trespasses by cattle 
running at large, to inclose against them. Joiner v. Winston, 129. 

Same; under spe cial statute in Sumter and Pickens counties.—Under 
the special statute approved February 19th, 1867, entitled ‘‘An 
actin relation to fences, the protection of crops and other prop- 
erty in Sumter and Pickens counties’’ (Sess. Acts, 1866-7, p. 586), 
which declares that the boundary lines of any designated tract 
or district, when established under the provisions of said act, 
‘shall be, and they are hereby constituted a lawful fence,’’ and 
gives an action for damages against any one who suffers his cattle 
to trespass on the lands of another within the designated district, 
the rule of the common law is restored, and the liability of the 
owner of the trespassing cattle is not dependent on his residence 
within the designated district in-which the trespass was commit- 
ted. Ib. 129. 

Same; establishment of district under said law.—By the terms of said 
special statute (§4), its provisions do not apply to any particular 
district or portion of either of said counties, until the Commis- 
sioners Court of the county has ascertained and declared that a 
majority of the land-owners, in such district, ‘‘ are desirous of 
availing themselves of its provisions ;’? and while the mode of as- 
certaining that fact is left to the discretion of said court, its records 
must show that the fact wasascertained. An order entered on the 
minutes, ‘‘ that the ‘fence law’ is declared of force in’’ several 
designated beats, ‘‘and that new elections be held in’’ several 
other beats, does not show enough to uphold the jurisdiction of 
the court, and isa nullity. Jb. 129. 

Tr spass quare clausum Tregit; damages do not bear interest.—The 
damages assessed, in an action of trespass quare clausum fregit, do 
not bear interest until after they have been ascertained by verdict, 
and merged in judgment. Glidden v. The State, 600. 

Sane . tite rest the reONM, whe di Se parale ly asgce laine d by " rdiet, should 
be rejected as surplusage.—Where the verdict of the jury, in an ac- 
tion of trespass guare clausum fregit, was in these words: ‘‘We, 
the jury, find for the plaintiff, and assess damages at $18.75, with 
interest from 4th day of February, 1874,’’ held, that all that was 
said therein in reference to interest should have been stricken out 
us surplusage, and judgment rendered for the sum ascertained as 
damages; and in such case, this court will reverse the judgment 
of the lower court, and will here render judgment for the dam- 
ages assessed by the jury. Jb. 600, 


TROVER. 
- 





What title will support action.—To maintain trover, the plaintiff 
must prove property in himself, and a right to the possession at 
the time of the conversion. Corbitt v. Reynolds, 378. 

Same.—-The lien of a landlord on the crops raised by the tenant for 
rents has in it no element of property. He can not, therefore, nor 
can the transferree of the debt ior the rent maintain trover against 
a wrong-doer who has converted the crop Ib. 378. 

Same.—A mortgage of unplanted crops does not convey the legal 
title thereto, but merely an equitable one, which will not support 
the action of trover. Seay & ITendrick v. MeCormick, 549. 
Measure of damages.—When the plaintiff has lost his property 
wholly, and its value is not fluctuating, the measure of damages 














y of 
710 Ye" wy INDEX. 


TROVER—Continvep. 


in trover is the value of the property at the time of the conversion, 
with interest to the time of the trial and verdict; but, when the 
value is fluctuating, the jury may take the highest value at any 
time between the conversion and the trial. Linamv. Reeves, 89. 


TRUSTS, AND TRUSTEES. 


# Expre ss trust; when created by deed.—To the creation of a trust by 
deed it is not necessary that the word trustee, or the words upon 
trust, should be used, when the intention of the parties, as ascer- 
tained from the general purpose and scope of the whole instru- 
ment, appears to be, not to confer a beneficial interest upon the 
grantee, but to create a trust for the benefit of another person. 
Cresswell s Adm’r v. Jones & Duan, 420. 

2. Deed of gift to husband, ‘as advancement” to wife, and “as part of her 
distributive share’’ of grantor’s estate, held to create trust for wife. 
A deed of gift, executed in January, 1846, by which the grantor, 
in consideration of love and affeetion for her married daughter, and 
in consideration of ten dollars in hand paid by the daughter’s hus- 
band, conveyed a tract of land to the husband, his heirs and 
assigns, ‘‘ as an advancement to’’ the daughter (his wife), ‘‘in part 
of her distributive share of’ the grantor’sestaie. with habendum and 
covenants of warranty to the husband, his heirs, and assigns, does 
not vest the beneficial estate in the husband, but creates a trust 
for the use and benefit of the wife. Jhb. 420. 

3. Constructive notice by recarded deed.—When a deed, duly recorded, 
shows on its face that the grantee does not take the beneficial in- 
terest in the property conveyed, but takes in trust for his wife, a 
purchaser from him is charged with notice of the trust. Jb. 470. 

4. Compensation of trustee.—Where the nature and character of the 
trust and trust property show that, in the execution of his duties, 
rather unusual trouble and annoyance would be encountered by 
the trustee, five per cenf. on the amounc of his receipts and dis- 
bursements each should be allowed him as compensation. | oud- 
rug v. Snedecor, £37. 

. Diligence required of trustee.—A_ trustee is required to exercise, in 
the discharge of the duties of the trust, that degree of diligence 
which a man of ordinary prudence bestows on his own similar 
business interests; and when he does this, he acquits himself of 
blame. Jh. 47. 

6. Counsel fees; when divided between trustee and cestuis que trust.—On 
bill tiled in this case for the settlement of a trust, by the beneti- 
ciaries against the trustee, the counsel fees were ordered to be 
divided equally between the trust fund and the trustee personally, 
under the rule deelared in Smith v. Kennard’s E-recutors, 38 -- 
695; that rule being, that the counsel fees would be divided when 
both parties were equally at fault in the litigation. Jb. 437. 


or 


UNLAWFUL DETAINER. 


1. Parties; when wife may maintain action.—Under section 2892 of the 
Code of 1876, an action of unlawful detainer for the recovery of 
the possession of land belonging to the statutory separate estate 
of a married woman, may be brought in the name of the wife 
alone. Hurst v. Thompson, 560. 

2. Recovery of rents.—The recovery of rents in an action of unlawful 
detainer is a mere incident of the action, and not the foundation 
of it. Jb. 560. 
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VENDOR AND PURCHASER. 


1. Vendor's lien; when discharged.—An administratrix, under the de- 
cree of the court of probate, sold lands of which her intestate died 
seized and possessed, and took the purchaser’s note for the pur- 
chase-money. The sale was reported to, and confirmed by the 
court. Afterwards, without reporting the payment of the pur- 
chase-money, and without any order of court, the administratrix, 
of her own volition, and before the purchase-money was paid, ex- 
ecuted to the purchaser a deed to the lands. At or about the time 
the deed was executed, by agreement between the intestate’s 
heirs, the administratrix, and the purchaser of the lands, the note 
for the purchase-money was surrendered to the purchaser, who be- 
came responsible to each heir for the share of the note to which 
he or she was entitled, and each heir gave the administratrix a 
receipt for such share. Afterwards the purchaser paid all the 
heirs except one, whom he refused to pay. Ona bill filed by her 
to enforce a vendor’s lien on the lands for the amount which the 
purchaser owed her; held, Ist, that the relation of vendor and 
vendee never-existed between the compiainant and the purchaser 
of the lands: 2d, that the effect of the transaction was a dissolu- 
tion of the contract for the payment of the purchase-money of the 
lands, an extinguishment of the debt theretor, and the creation of 
several new and independent contracts, by which the purchaser 
became bound to pay separately to each heir the share of the pur- 
chase-money the administratrix would have been bound to pay, 
if to her the purchaser had made payment of the purchase-money ; 
3d, that the lien being a mere incident to the debt, it was dis- 
charged when the debt was extinguished. Sims v..Sampey, 588. 

When covenant as to use of land ralid.—Where the owner and _ pro- 
prietor of a public warehouse on a navigable river, conveys a 
tract of land adjoining that on which his warehouse is situated, 
taking from the purchaser a penal bond containing a covenant not 
to allow or permit a warehouse or place for shipping or receiving 
goods upon the conveyed premises, such covenafit is not void as 

against publie policy. Robbins v. Webb, 393. 

3. Covenant by purchas ras to wse of lands; when it runs with the land. 
A covenant by a purchaser of lands, contained in a penal bond 
executed con‘emporaneously with the delivery of the deed to him 
by the vendor, by which he binds himself, his personal represent- 
ative and assigns, ‘‘not directly or indirectly to permit or allow a 
Warehouse or place for the shipping or receiving of goods either 
upon or through said premises,’ runs with the land, and may be 
enforced by the covenantee, his personal representative, heirs or 
assigns, against the covenantor, his heirs, and purchasers with 
notice of the covenant. Jb. 89. 

4. Adverse possession by purchaser.—A purchaser of land under an ex- 
ecutory contract, Who is let into possession without a deed, becomes 
an adverse holder so soon as he pays the purchase-money ; and 
if his possession continues uninterrupted for ten years, he may 
maintain or defeat an action of ejectment on it. Tillman v. Spann, 
102 


9 


5. When purchaser is charged with notice of outstanding equity.—When- 
ever a purchaser has such information as would put a prudent 
man on inquiry, and inquiry would lead to knowledge of an ad- 
verse claim, it is his own folly if he does not act on the information 
and make the inquiry. If he does not pursue the ingniry, he is 
wanting in good faith, an indispensable element of a purchaser 
without notice, whom a court of equity protects; and he can claim 
no protection against an outstanding equity prior in point of time 
to his purchase, of which he would have been informed, if he had 
been diligent. Taylor v. Ag. & Mech. Association, 229, 
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Same.—An agent of a corporation having negotiated a loan, to se- 
cure it made a mortgage on the corporation's real estate, which, 
while inoperative to convey the legal estate by reason of the agent 
having executed in his own name, purported on its face to be the 
act and deed of the corporation, and recited the negotiation of the 
loan by it, and for its benefit, and the receipt and use by it of the 
money obtained on the loan. This mortgage having been re- 
corded, the registration of it was examined by the attorney of a 
creditor of the corporation, who afterwards commenced suit and 
recovered judgment against it, and became the purchaser of the 
lands described in the mortgage at a sale made by the sheriff 
under an execution issued on his judgment. JZe/d, that notice of 
the mortgage as recorded, and of the recitals therein, was suflicient 
to excite inquiry, and, asa pursuit of that inquiry would have 
shown him, that although the mortgage wasinvalid as a legal con- 
veyance, it Was valid and operative in a court of equity, he can 
not be protected asa bona fide purchaser without notice. Ib. 229. 

Constructive notice by recorded deed.—When a deed, duly recorded, 
shows on its face that the grantee does not take the beneficial in- 
terest in the property conveyed, but takes in trust for his wife, a 
purchaser from him is charged with notice of the trust. Cvress- 
well’s Adm’r v. Jones & Dunn, 420. 

Constructive notice by posse ssion.-—The possess.on of a vendee who 
is in open, notorious and exclusive occupancy of real estate, claim- 
ing itas his own, is constructive notice of the vendee’s title, 
which will prevent the lien of an execution issued against the 
vendor from attaching, although the vendee’s deed is not recorded. 
Brunson v. Brooks, 248. 

Same ; tenant's possession constructive notice of landlord’s title.—As 
the possession of a tenant is the possession of the landlord, so 
notice of the tenaney is constructive notice of the landlord’s title 
Tb. 248. 

Possession of wife's statutory separate estate by the hushand: when 
notice of wife's title —-The possession by the husband of lands be- 
longing to the wife’s statutory separate estate, is referable to his 
representative capacity of trustee, and is constructive notice of her 
title; and the fact that prior to he: title and his possession there- 
under, he was in possession as tenant of her vendor, can not affect 
the application of this principle. 2 b. 248. 


WATER-COURSES. 


i. 


2. 


3. 


Navigable river, as highway, or public place. —Although a navigable 
river is not a “‘highway”’ within the statute against gaming (Code, 
§ 4207), it may become a “public place’? by force of cireum- 
stances ; and a conviction may be had for playing cards on a ferry- 
boat while fastened in the middle of the river, at a ferry regularly 
licensed, although no passengers were carried on that day, it be- 
ing Sunday,, and the playing was seen by no one but the partici- 
pants inthe game. Dickey v. The State, 508. 

Rights of proprietors of superior and inferior heritages as to flow of 


water.—The proprietor of a superior heritage can not, by artificial 
means, cause water to flow on the inferior, which had before that 
time flowed in a different direction; nor can the owner of an in- 
ferior heritage, by dam or levee, obstruct the natural flow of water 
so as to cause it to recede, or stand onthe superior. Hughes v 
Anderson, 280. 

Same.—The owner of lands has a right to drain them by artificial 
ditches, although thereby the water is precipitated more rapidly, 
and in greater volume, on the lands of an adjacent proprietor be- 
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low, provided he does not thereby cause water to flow on the 
lands of such adjacent proprietor, which, in the absence of the 
ditches, would have flowed in a different direction. and provided 
he acts with a prudent regard for the welfare of his neighbor. 
This, however, must be weighed and decided by the jury, under 
instructions from the court, with a proper reference to the value 
and necessity of the improvement to the superior heritage, con- 
trasted with the injury done thereby to the inferior. Jb. 280 


WILLS. 


1. Whether writing is testamentary or not.—A will, or testamentary 
paper, is necessarily ambulatory and revocable during the life of 
the maker; and in determining whether a written instrument is a 
will, the controlling question is as to the intention of the inaker— 
whether he intended that any estate or interest should pass be- 
fore his death; and this intention is to be ascertained, not only 
from the writing itself, but from the light of the attendant facts 
and circumstances. Rice’s Adm’r v. Riee, 216 
a Writing constr d, and he ld not note . hut det ly ap wclum.——A Writing 
in these words, ** Be it none all men by these presents that [. o R., 
do sertify that I give the girle Mary R. the sum of $500 at my death, 
pabli onely after mv death to the said Mary R. onela to the said 
Mary R., and | hereby jorwarne erry persones or person for traden 
for said note pable after my death, this the (1) firste of february 
the 1873;”’ signed by the maker, but without attesting witnesses, 
and delivered to the said Mary R.,—is neithera promissory note, 
nor a testamentary paper, but is merely nudum pactum ; and will 
not support an action, unless shown to be founded on a valuable 
consideration. Jb. 216. 





See, also, Devise AND LeGacy. 


WITNESS. 

1. Witness certificate a cause of action.—A witness certificate, signed 
and issued by the clerk of the circuit court, being an act done in 
the performance of an official duty imposed by statute, is a 
prima facie cause of action in favor of the witness against the 
party to whom he has rendered the service of attendance upon the 
court; and the witness can maintain an action thereon immmedi- 
ately after it is signed and issued. Buras v. Howard, 352 





2. Same; will sustain judgir nt hyd ‘ya l ithout jury.—Suche rtifiente 
is an instrument of writing ascertaining the plaintiff’s demand, 
and will support a judgment by default without the intervention 
of a jury. Ib. 352. 

3. Discrediting witness.—It is competent to discredit a witness by at- 


tacking his general reputation or character; but particular, inde- 
pendent facts can not be introduced in evidence for that purpose. 
Hence, a question propounded to a witness, which seeks, for the 
purpose of impeaching the testimony of another witness, to prove 
that the latter had been indicted for, or charged with burglary, 
and that he sought to evade arrest, is inadmissible. Moore v 
The State, 360. 

4. Re -examination; action of ourt in permitting nO —As to 
new matter, a party cannot, ordinarily, re-examine a witness in 
rebuttal; but, if it is permitted by tue court below, such action is 
not revisaple in this court. Reyncldsv. The State, 502 

Re-examination without an order; deposition will be suppressed.— 
When a witness is re-examined, without an order for that pur- 
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pose, his deposition will be suppressed on motion; but, when no 
motion is made, the party seeking to supppress the deposition 
relying on objections made when filing cross-interrogatories, 
which are not called to the attention of the chancellor, the case 
will not be reversed because of such irregularity in taking the de- 
position. Bonner. Young, 35. 


6. Cross-ecamination.—Upon the cross-examination of a witness, ¢s- 


pecially if that witness be an accomplice, great latitude is given 
in allowing questions having a tendency to shake his credit by 
injuring his character, or to prove his accuracy or veracity; and 
in such matters much is left to the enlightened discretion of the 
court trying the cause, and its action’ will not be reviewed, unless 
such discretion appears manifestly to have been abused. Marler 
v. The State, 580. 








